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IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF FLORIDA

TAMPA DIVISION

AMERICAN DIAL TONE, INC. , )
)

Plaintiff, )
)

vs. )
)

BELLSOUTH TELECOMMUNICATIONS, )
INC. D/B/A AT&T FLORIDA, )

)
Defendant. )

Case No. 8:10-CV-2194-T-27MAP

RESPONSE IN OPPOSITION AND INCORPORATED MEMORANDUM OF LAW
TO PLAINTIFF'S RE UEST FOR PRELIMINARY INJUNCTION

Defendant, BellSouth Telecommunications, Inc. d/b/a AT&T Florida ("AT&T"),

pursuant to Fed. R. Civ. P. 65 and M.D. Fla. L.R. 4.06, hereby files its Response in

Opposition and Incorporated Memorandum of Law to the Brief in Support ofPreliminary

Injunction' ("Brief") filed by Plaintiff, American Dial Tone, Inc. ("ADT") . The Court

should deny ADT's request for preliminary injunction because: (1)the Court lacks subject

matter jurisdiction to hear this case; (2) ADT failed to exhaust its administrative remedies at

the Florida Public Service Commission ("FPSC"),thus, it has not met all conditions

precedent to bringing this action; and (3) ADT failed to satisfy any of the requirements of the

four prong test for obtaining a preliminary injunction.

L Preliminary Statement and Factual Background

ADT originally filed an Emergency Motion for Temporary Restraining Order; however, the Court via its

October 1, 2010 Order converted the motion to a Motion for Preliminary Injunction. On October 13, 2010,ADT
filed its Brief in Support ofPreliminary Injunction.
t Because AT8r T has not yet been properly served under the Federal Rules with a copy of the Summons and

Complaint, AT8tT is not filing contemporaneous with this pleading a responsive pleading to the Complaint.
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In order to put the facts of this case in their proper context, the Court should be aware

of the relationship between three companies: ADT, LifeConnex Telecom, LLC f/k/a Swiftel,

LLC ("LifeConnex") and Associated Telecommunications Management Services, LLC

("ATMS"). ADT and LifeConnex are affiliate companies operating as competitive local

exchange companies ("CLBCs")in Florida (and other states) that are owned by ATMS.

While ADT attempts to portray itself and its affiliates as last-resort competitive alternatives

for the economically disadvantaged, at least two public service commissions have raised

concerns about ATMS's business practices as they relate to providing service to the

economically disadvantaged.

The genesis of the dispute at issue in this case follows a July 16, 2010 Order of the

FPSC requiring LifeConnex to post a $1,400,000 bond in favor ofAT&T and pay future bills

"in full" and, if LifeConnex failed to do so, granting AT&T authority to cease doing business

with LifeConnex. Afler LifeConnex failed to post the bond within the time required by the

FPSC, AT&T disconnected LifeConnex's service. AT&T subsequently learned that

LifeConnex and ADT embarked on a scheme wherein ADT stepped in as a "straw man" for

its affiliate, and began purchasing residential service &om AT&T and reselling it to

LifeConnex. In other words, ADT began purchasing wholesale "residential" services not just

for ADT customers, but also for its affiliate, LifeConnex, which is a "business" entity. This

The ATMS companies operating in Florida are currently under investigation by the staff of the FPSC in In re:
Investigation ofAssociated Telecommunications Management Services, LLC (A TMS) companies for compliance
with Chapter 25-24, FA, C., and applicable lifeline, eligible telecommunications carrier, and universal service
requirements. Docket No. 100340. See document obtained fiom FPSC staff attached hereto as Exhibit "A"
describing the ATMS companies' various alleged misdeeds. See also, a pleading filed by the Office of
Regulatory Staff in South Carolina outlining various misdeeds perpetrated by LifeCotmex. See South Carolina
Office of Regulatory Staff document attached hereto as Exhibit "B."
4 Order No. PSC-10-0457-PCO-TP issued in Docket No. 100021-TP, a copy of which is attached as Exhibit
lip 1l
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novel, and illegal, arrangement had, to AT&T's knowledge, never been attempted by these

(or any other) companies and was clearly devised simply as a means to avoid the application

of the FPSC Order. As a result, upon learning of ADT's actions, on September 13,2010,

AT&T sent a "Suspension and Disconnection Notice, "identifying ADT's contract and tariff

breaches in reselling AT&T's residential service to LifeConnex and the legal basis for

AT&T's position. A copy of the letter is attached as Exhibit "D." Rather than cure its

breaches in the time frame set forth in the letter or seek relief at the FPSC, ADT sent a letter

admitting that it was reselling residential service to its business affiliate, LifeConnex, and

disputing the legal basis ofAT&T's position.

As discussed in greater detail below, this particular shell game that LifeConnex and

ADT have chosen to play, clearly in an effort to avoid the effect of the FPSC Order, violates

state law, federal law, and AT&T's General Subscriber Services Tariff ("TarifP') as

incorporated into the parties' interconnection agreement ("ICA")and, therefore, AT&T has

the legal and contractual right to refuse service to ADT. There is no legitimate basis for

enjoining AT&T from its right to do so, and ADT's Motion for Preliminary Injunction

should be denied.

II. Telecommunications Act of 1996

The Telecommunications Act of 1996,Pub. L. No. 104-104, 110Stat. 56

(1996)(codified at 47 U.S.C. $ 151 et seq. ) ("the 96 Act") requires incumbent local exchange

carriers ("ILECs"),such as AT&T, to enter into "interconnection agreements" or "ICAs"

with CLECs, such as ADT and LifeConnex. These agreements establish the terms and

conditions on which ILECs provide their competitors with, among other things,
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interconnection with the ILEC's network, so that traffic can flow between the carriers'

networks (47 U.S.C. g 251(c)(2)), the use of individual elements of the incumbent's network

on an "unbundled" basis, so that competitors can serve their customers without having to

build their own networks &om scratch (id. $ 251(c)(3)),and —most pertinent here—

telecommunications service at wholesale rates, for competitors to resell at retail (id.

$ 251(c)(4)). The ICAs are submitted to, and approved by, public service commissions on a

on a state-by-state basis by the relevant state commission. Id. $ 252(e).

State commissions have the power to interpret and enforce ICAs in the first instance

and, only after the state commission has rendered its decision, does jurisdiction shift to the

federal courts to review the state commission decision. See BellSouth Telecotrtms. , Inc. v.6

MCIMeiro Access Trans. Serv. , Inc, , 317F.3d 1270, 1277-1278 (11 Cir. 2003) ("Congress

intended to include the power to interpret and enforce in the first instance and to subject their

determination to challenges in the federal courts, "and "it is consistent with the FCTA to

have state commissions interpret contracts and subject their interpretations to federal review

in the district courts. ").

III. Applicable Legal Standard

A district court may grant a preliminary injunction only if the moving party shows

that (1)it has a substantial likelihood of success on the merits; (2) irreparable injury will be

' Rather than negotiate a new ICA, a CLEC may adopt in its entirety any existing ICA to which the ILEC is a
party that has already been approved by the relevant state commission. 47 U.S.C. $252(i). Pursuant to this

provision, in Inly 2006, ADT adopted the ICA (and all amendments) between ATILT and Amerimex
Communications Corp. See In ret ¹tice ofAdoption ofexisting interconnection, unbundling resale, and

collocation agreement between BellSouth Telecommunications, Inc. and Amerimex Communications Corp. by

Ganoco, Inc. d/b/a American Dial Tone, FPSC Docket No. 060522. This ICA is over 900 pages.
6 State courts have no jurisdiction to review the actions of a state commission in approving or rejecting an

interconnection agreement. 47 U.S.C. $ 252(e)(4).
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suffered unless the injunction issues; (3) the threatened injury to the movant outweighs

whatever damage the proposed injunction may cause the opposing party; and (4) if issued,

the injunction would not be adverse to the public interest. IClay v. United Healthgroup, Inc.,

376 F.3d 1092, 1097 (11 Cir. 2004); Suntrust Bank v. Houghton Mi+n Co, 268 F.3d 1257,

1265 (11 Cir. 2001). A preliminary injunction is "an extraordinary and drastic remedy" and

"is not to be granted unless the movant 'clearly established the burden ofpersuasion' as to

the four prerequisites. " United States v. Jefferson County, 720 F.2d 1511,1519(11 Cir.

1983)(quoting Canal Auth. ofState ofFlorida, Canal Auth. ofState ofFla v. Callaway, 489

F.2d 567, 573 (5 Cir. 1974).

Finally, although ADT's filings are completely silent on this requirement, Fed. R.

Civ. P. 65(c) requires that no injunctive relief can be issued without the giving of security by

the movant, in such sum as the court deems proper, for the payment of such costs and

damages as may be incurred or suffered by any party who is found to have been wrongfully

enjoined or restrained. Piambino v. Bailey, 757 F.2d 1112,1143 (11th Cir. 1985)("[B]efore

a court may issue a prelimniary injunction, a bond must be posted").

IV. The Court Lacks Jurisdiction Over ADT's Request for Preliminary Injunction

A. The 96 Act Grants the FPSC Exclusive Jurisdiction Over ADT's Claim

ADT has alleged two counts in its Complaint —Count I—Breach of Contract and

Count II—Anticipatory Breach of Contract. At its core, these claims involve the

interpretation and enforcement of its ICA with AT&T —is ADT improperly reselling AT&T

residential service to its affiliate, LifeConnex a business entity, and does AT&T have the

contractual right under the ICA to disconnect ADT's service without first seeking permission
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fiom the FPSC'? As explained below, these issues fall within the exclusive jurisdiction of the

FPSC in the first instance.

Section 252 of the 96 Act establishes the procedural framework for, inter alia, the

interpretation and enforcement of ICAs. It requires that ICAs "adopted by negotiation or

arbitration" be "submitted for approval to the State commission, "47 U.S.C. $ 252(e)(1), and

provides for district court review only after a commission, acting as a "deputized regulator",

has ruled on an ICA. Id. g 252(e)(6)). MCI Telcoms. Corp. v. Illinois Bell Tel. Co., 222 F.3d

323, 344 (T Cir. 2000). As noted, it is only after the state commission first interprets and

enforces ICAs that jurisdiction transfers to the federal courts to review the state

commission's decision. See MCIMetro Access Trans. Serv„ Inc., 317F.3d at 1277-78.

Courts thus routinely dismiss ICA disputes that, like ADT's claims here, were not

challenges to state commission decisions, but were brought in federal court in the first

instance. See, e.g., Supra Tel. & Inform. Sys. , Inc. v. BellSouth Telecomms. , Inc., 2001 V.S.

Dist. Lexis 23816, *2 (S.D. Fla. June 8, 2001) (dismissing breach ofcontract claim because

the court found that it "must first be presented to the [FPSC]"and court did not have subject

matter jurisdiction) and Express TeL Servs. , Inc. v. Southwestern Bell Tel, Co. , 2002 U.S.

Dist. Lexis 19645, at *5 (N.D. Tex. Oct. 16, 2002) (dismissing, for lack of ripeness and

jurisdiction, complaint by reseller ofAT&T services on the ground that reseller had failed to

bring its claim for breach of ICA to state commission). Likewise, federal courts routinely

See also Atlantic Alliance Telecomms. , Inc. v. Bell Atl. , Inc. , 2000 U.S. Dist. Lexis 19649, at ~8 (E.D.N.Y.
Apr. 19, 2000) ("[Clourts have held that disputes over the interpretation of terms in agreements that have
already been approved must 6rst be presented to state commissions before a federal court has jurisdiction. ").
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dismiss ICA disputes that allege diversity jurisdiction, such as ADT has pled in this matter,

because as noted in footnote no. 6 above, state courts lack jurisdiction over ICA disputes.

See, e.g., Contact Comm. v. gwest Corp. , 246 F. Supp. 2d 1184, 1191(D. Wyo.

2003)(dismissing breach of ICA claim (alleging diversity jurisdiction) for lack of subject

matter jurisdiction where the court found that "the assertion that this Court has initial

jurisdiction pursuant to its diversity jurisdiction over such disputes is at odds with the

cooperative federalism scheme created by Congress. In order to be ripe for review for this

court, the plaintiff must be "aggrieved" by the state commission's determination. ..

Circumventing the commission would jeopardize the entire system of review established by

the Act.")and Alliance Comm. Coop. , Inc. v. PWC License, L.LC., 2007 U.S.Dist. Lexis

24566 e5 (D. S.D. March 29, 2007)(dismissing breach of ICA claim for lack of subject

matter jurisdiction where the court found that "the statutory scheme set forth in the

Telecommunications Act makes the state utility regulatory commissions the initial decision-

makas in disputes involving interconnection agreements. "). If the Court would allow ADT's

Complaint to be heard here rather than at the FPSC, it would "deprive the [FPSC]of

authority to interpret the agreement that it has approved*' and would "subvert the role that

Congress prescribed for state commissions. " MCIMetro Access Kans. Serv. , Inc. , 317F.3d

at 1278 n.9.

B. The ICA Requires ADT to First Seek Relief at the FPSC

A federal court sitting in diversity is an adjunct of the state courts and, as such, an action that cannot be
maintained in state court cannot be maintained by a federal court. See Guaranty Trust Co. ofNew York v. York,
326 U.S. 99, 108-09 (1945)(holding that because a federal court exercising diversity jurisdiction is "in eRect,
only another court of the State, it cannot aRord recovery if the right to recover is made unavailable by the
State.")
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Consistent with the grant of exclusive jurisdiction to the state commissions in the 96

Act, the ICA between ADT and AT&T requires ADT to erst seek relief at the FPSC before

coming to this Court. Section 8 of the General Terms & Conditions ("GTC")of the ICA

provides:

Except as otherwise stated in this Agreement, if any dispute arises as to the
interpretation of any provision of this Agreement or as to the proper
implementation of this Agreement, the aggrieved Party, if it elects to pursue
resolution ofthe dispute, shall petition the Commission for a resolution of the
dispute. However, each Party reserves any rights it may have to seek judicial
review of any ruling made by the Commission concerning this Agreement.

"It is a venerable principle of contract law that the provisions ofa contract should be

construed so as to give every provision meaning. " Florida Polk County v. Prison Health Servs. ,

170 F.3d 1081, 1084 (11' Cir. 1999). A forum selection clause may be "mandatory" or

"permissive. " A mandatory clause contains specific language "such that it dictates an exclusive

forum for litigation under the contract. " Snapper v, Redan, 171 F.3d 1249, 1262 n.24 (11 Cir.

1999). Here, there can be no question that the parties' forum selection clause is mandatory-

"[i]fany dispute arises as to the interpretation of any provision of this Agreement or as to the

proper implementation of this Agreement, the aggrieved Party, if it elects to pursue resolution of

the dispute, shall petttton the [Fioridaj Commission for a resolution ofthe dispute. "

ADT turns this requirement on its head and alleges that AT&T should have

affirmatively gone to the FPSC to report on ADT's violations and that, in failing to do so,

AT&T somehow anticipatorily breached the ICA. See, e.g., Complaint, $$ 13, 16. However,

here, ADT is "the aggrieved Party" seeking to prevent AT&T Rom enforcing the clear and

ambiguous provisions of the ICA. It is ADT that must then "petition the Commission for a
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resolution of the dispute. " ADT has failed to comply with this provision by Sling the instant

action in this Court rather than at the FPSC.

C. To the Extent the Court arguably has Jurisdiction, the Doctrine of
Primary Jurisdiction Applies

The 96 Act creates a comprehensive regulatory structure for interpretation and

resolution of ICA disputes. Accordingly, even if the court arguably has jurisdiction over

ADT's complaint, it should defer to the primary jurisdiction of the FPSC on the issues as to

whdher ADT is improperly cross-class selling and whether AT8r T breached the parties'

ICA. As explained in United States v. Western Pacific Ry. , 352 U.S. 59, 63-64 (1956):

The doctrine ofprimary jurisdiction, like the rule requiring exhaustion of
administrative remedies is concerned with promoting proper relationships
between the courts and administrative agencies charged with particular
regulatory duties. ... 'Primary jurisdiction'. ..applies where the claim is
originally cognizable in the courts, and comes into play whenever
enforcement of the claim requires the resolution of issues which, under a
regulatory scheme, have been placed within the special competence of an
administrative body; in such a case the judicial process is suspended pending
referral of such issues to the administrative body for its views.

Where the relief being sought is prospective, as it is here, the doctrine applies with

special force because the agency, here the FPSC, has the opportunity to develop the record

and bring its special expertise to bear. Since the core issue in this case is the interpretation of

s AT&T notes that earlier this year, ADT's afhliate, LifeConnex, filed its Request for Emergency Relief, in an
attempt to prevent suspension and disconnection by AT&T, at the FPSC rather than in state or federal court.
LifeConnex has the same "Resolution of Disputes" provision in its ICA with AT&T. LifeConnex ICA, GTC g
8 ("Except as otherwise stated in this Agreement, if any dispute arises as to the interpretation of any provision
of this Agreement or as to the proper implementation of this Agreement, the aggrieved Party, if it elects to
pursue resolution of the dispute, shall petition the Commission for a resolution ofthe dispute. "). Attached
hereto as Exhibit "E." Perhaps because LifeConnex lost that motion, ADT thought that it would have a better
audience with this Court than in the FPSC. This is nothing more than blatant forum-shopping that the Court
should not endorse.

See also Smith v. GTE South, Inc., 236 F.3d 1292, 1298,n. 3 (11 Cir. 2001) (' Primary jurisdiction is a
judicially created doctrine whereby a court of competent jurisdiction may dismiss or stay an action pending a
resolution of some portion of the actions by an administrative agency. ").
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an ICA, the FPSC, which is specifically charged with resolution of such a dispute, should be

given an opportunity to resolve these matters. This action should therefore be dismissed or

stayed under the doctrine ofprimary jurisdiction.

V. Argument

To the extent the Court finds that it does have jurisdiction over ADT's Request for

Preliminary Injunction, that request should be denied on its merits. A plaintiff seeking a

preliminary injunction bears a heavy burden ofpersuasion. This requires coming forward

with independent proof on each of the four elements that must be shown to obtain the

injunction. Jefferson County, 720 F.2d at 1519. Here, ADT has not and cannot carry its

burden on any of the four elements.

A. ADT Cannot Establish a Substantial Likelihood of Success

In telecommunications services, residential service constitutes one "class" of service,

and business service constitutes another "class" of service. " By reselling AT&T's

residential service to LifeConnex, a business entity, ADT is improperly engaging in what is

known as "cross-class" selling. ADT admits that it is reselling ATES's residential telephone

service to LifeConnex, an affiliated business entity, and that then LifeConnex resells this

service to LifeConnex's end-user customers. See Brief at 2 ("For a short time (a matter of

months), ADT is also purchasing residential lines Rom AT8t,T which are used by

LifeConnex, an affiliate ofADT, to provide retail service to its own remaining residential

customers in Florida. "). This is a pure example of improper cross-class selling that is

""Class ofService" is defined as "[a]description of telephone service furnished a subscriber in terms such as;
(3) Character ofUse: Business or residence. "Tariff, f Al, Definition of Terms. .

10
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prohibited under federal law, state law, the ADT ICA, and AT&T's Tariff

Both the Federal Communications Commission ("FCC")and the FPSC have

authorized restrictions on such improper cross-class selling. In its Local Competition Order,

the FCC held that Section 251(c)(4)of the 96 Act authorizes state commissions the authority

to prevent resellers &om reselling wholesale-priced residential services to business

customers. See In the Matter ofImplementation ofthe Local Competition Provisions in the

Telecommunications Act of1996; Interconnection between Local Exchange Carriers and

Commercial Mobile Radio Service Providers, 11FCC Rc'd 15499,First Report and Order

(August 8, 1996)at Paragraph 962 ("We conclude that section 251(c)(4)(B)permits states to

prohibit resellers &om selling residential services to customers ineligible to subscribe to such

services &om the incumbent LEC. For example, this would prevent resellers f'rom reselling

wholesale priced residential services to business customers. "). This authorization is further

codified in tbe FCC's regulations implementing the 96 Act. Through 47 C.F.R.

$51.613(a)(1),the FCC specifically granted "state commissionI s]"the authority to "permit an

incumbent LEC to prohibit a requesting telecommunications carrier that purchases at

wholesale rates for resale, telecommunications services that the incumbent LEC makes

available only to residential customers or to a limited class of residential customers, &om

offering such services to classes of customers that are not eligible to subscribe to such

services &om the incumbent LEC."

Consistent with this FCC authorization, the FPSC has ordered that a cross-class

selling prohibition is valid. In In re: Petitions by AT&T Communications ofthe Southern

States, Inc. et al. for arbitration ofcertain terms and conditions ofa proposed agreement

11
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with BellSouth Telecommunications, Inc. concerning interconnection and resale under the

Telecommunications Act of1996, Docket Nos. 960833-TP, 960846-TP, 960916-TP, Order

No. PSC-96-1579-FOF-TP (Issued December 31, 1996) at 60, the FPSC ruled:

Upon consideration, we believe that certain cross-class selling restrictions are
appropriate. In particular, we find appropriate restrictions that would limit
resale of...residential services. .. to end users who are eligible to purchase
such service directly from BellSouth. Thus, based on the evidence and
arguments presented, we find that no restrictions on the resale of services shall
be allowed, except for restrictions applicable to the resale of...residential
services. .. to end users who are eligible to purchase such service directly Rom
BellSouth.

Consistent with this order, Se FPSC-approved ICA between AT&T and ADT

provides that AT&T will make telecommunications services available to ADT for resale

"[s]ubject to effective and applicable FCC and Commission rules and orders. . .." ICA,

Attachment 1 (Resale), g 3.1, and it specifically states that the "resale of telecommunications

services shall be limited to users and uses conforming to the class ofservice restrt'ctsons. "

Id. g 4.1.1 (emphasis added). ' ADT, therefore, cannot "purchase at wholesale rates for

resale, telecommunications services that [AT&T] makes available only to residential

customers" and then "offer[] such services to classes of customers that are not eligible to

subscribe to such services Rom [AT&T]." 47 C.F.R. $ 51.613(a)(1). Because a business

entity like LifeConnex is not eligible to subscribe to residential services Gom AT&T, ADT

cannot purchase residential services &om AT&T at wholesale rates for resale and then offer

those services to LifeConnex.

Additionally, the ICA provides that "[r]esold services can only be used in the same

manner as specified in [AT&T]'s Tariffs" and that resold services "are subject to the same

' The referenced ICA provisions in this Response are attached hereto as Exhibit "F".

12
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terms and conditions as are specified for such services when furnished to an individual End

User of [AT&T] in the appropriate section of [AT&T]'s Tariffs. " ICA, Attachment 1

(Resale), g 4.2. AT&T's Tariff, "in turn, provides that "[t]elephone equipment, facilities,

and service are furnished to the subscriber for use by the subscriber" and "[t]he subscriber's

service may be shared with, but not resold to, the following individuals as authorized by the

subscriber for that specific service. .." Tariff $ A2.2.1A.'" Moreover, "[i]ngeneral, basic

local exchange service as set forth in Section A2 of this Tariff is furnished for the exclusive

use of the subscriber, employees, agents, representatives, or members of the subscriber's

domestic establishment, "and "[r]esale of local exchange service is permitted only under

specific conditions as described in this Tariff." Id. $ A23.1.1,A. Those "specific conditions"

provide that "[r]esale is permitted where facilities permit and within the confines of

specifically identified continuous property areas under the control of a single owner or

management unit, "id. g A23.1.2.B, a condition which clearly is not met when ADT

purchases residential services fi'om AT&T for resale and then provides those services to a

business entity like LifeConnex. In its Brief, ADT fails to even mention, much less

distinguish, why these Tariff provisions do not apply.

Despite its acknowledgement that it "may not purchase residential lines from AT&T

and resell those lines to end users who are not residential customers, "Request at S, ADT

contends that the ICA "expressly permits ADT to 'purchase resale services f'rom [AT&T] for

"A tariff Sled with a regulatory agency has the force and effect of law as to services arising under it. See MCI
Telecomm. Corp. v. Best Tel. Co., 898 F. Supp. 868, 872 (S.D. Fla. 1994).

Tariff $ A2.2.1Bprovides that services specifMd in the Tariff may be resold; however, "except as otherwise
noted by the Florida Public Service Commission, "ICAs and the Tariff As indicated, all three prohibit ADT
&om cross-class selling to its affiliate, LifeConnex. The referenced Tariff provisions in this Response are
attached hereto as Exhibit "G".

13
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its own use in operating its business'" and that the "business" ofADT includes the provision

ofwholesale, residential service to its affiliate, LifeConnex. Brief at 9. However, the "for its

own use in operating its business" provision(ICA, Resale (Attachment 1) g 3.2) only allows

ADT to order telephone lines for "its business" not to order lines for another company's

business. See WiHiam B.Greenlaw Declaration, $ 4 attached hereto as Bxhibit "H".

Finally, the ICA provides that ifADT uses a resold teleconununications service "in a

manner other than that for which the service was originally intended as described in

[AT&T]'s retail tariffs, [ADT] has the responsibility to notify [AT&T]." ICA, Attachment 1

(Resale), $ 3.13. It further provides that if ADT "desires to transfer any services hereunder

to another provider ofTelecommunications Service, or if [ADT] desires to assume hereunder

any services provisioned by [AT&T] to another provider of Telecommunications Service,

such transfer of services shall be subject to separately negotiated rates, terms and

conditions. " ICA, GTC, $ 18.2. ADT failed to notify AT&T that it was providing residential

services it purchased from AT&T for resale to a business entity, and ADT and AT&T have

not "negotiated rates, terms and conditions" under which ADT may transfer residential

services AT&T provides to ADT for resale to another provider.

Accordingly, based upon the foregoing, the actions of ADT and LifeConnex violate

state law, federal law, and AT&T's Tariff as incorporated into the parties' ICAs and AT&T

therefore has the right to refuse service to ADT.

' ATgr T believes that LifeConnex's actions in ordering services and obtaining services via ADT's ICA with
ATdtT, while LifeConnex has an existing ICA with ATILT, is also an improper attempt to substitute the terms
ofLifeConnex's current ICA with the terms of ADT's ICA with ATTIC T. This appears to violate the spirit of the
FCC's "all-or-nothing" rule. See Second Report and Order, In the Matter ofReview ofthe Section 251
Unblndiing Obligations ofIncumbent Local Exchange Carriers, 19 FCC Rc'd 13494 at $ 10 (Rel. July 13,
2004) ("A requesting carrier may only adopt an effective interconnection agreement in its entirety, taking all
rates, terms and conditions of the adopted agreement. ").

14
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2. AT&T has the Right to Refuse Service to ADT Based on its Unlawful Use of
AT&T's Residential Services

Inasmuch as ADT is violating state law, federal law, and AT&T's Tariff as

incorporated into the ADT ICA, numerous provisions of the FPSC-approved ICA between

AT&T and ADT grant AT&T the right to refuse service to ADT:

[AT&T] can refuse service when it has grounds to believe that service will be
used in violation of the law. ICA, Attachment 1 (Resale) f 3.11,

Service is fiunished subject to the condition that it will not be used for any
unlawful purpose. Id. $ 3.9.

In addition to as otherwise set forth in this Agreement, [AT&T] reserves the
right to suspend access to ordering systems, refuse to process additional or
pending applications for service, or terminate service in the event of
prohibited, unlawful or improper use of [AT&T]'s facilities or service, abuse
ofBellSouth's facilities or any other material breach of this Agreement, and
all monies owed on all outstanding invoices shall become due. Id., GTC, g
2.4.

[AT&T] reserves the right to Suspend, Discontinue or Terminate service in
the event ofprohibited, unlawful or improper use of [AT&T]'s facilities,
abuse of [AT&T]'s facilities, or any other violation or noncompliance by
[ADT] of the rules and regulations of [AT&T]'s tariffs. Id. , Attachment 7
(Billing) g 1.5.2.

These provisions unambiguously grant AT&T the right to suspend and disconnect

ADT's services without first seeking permission &om the FPSC to "refuse service" to ADT,

as ADT improperly suggests. When, as here, the ICA is "an unambiguous agreement, "iti6

"must be enforced in accordance with its terms. " Paddock v. Bay Concrete Indus. , Inc. , 154

So.2d 313 (Fla. 2d DCA 1963);see also Brooks v. Green, 993 So. 2d 58 (Fla. 1"DCA 2008)

("It is established law in this state that a contract must be applied as written, absent an

ADT's claims that AT&T should have followed the billing dispute provisions contained in ICA when it
became aware ofADT's improper cross-class selling to LifeConnex. This argument fails because those
provisions do not apply. This is not a billing dispute; this dispute concerns ADT's adxnitted cross-class selling
ofresidential service to an afiiliate for which AT&T has the contractual right to suspend and disconnect service.

15
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ambiguity or some illegality. "). To the extent ADT disputes AT&T*s decision, ADT must

seek relief as the aggrieved party" under the dispute resolution provisions of the ICA at the

FPSC. SeeICA, GTC $ 8.

B. ADT Will Not Suffer Irreparable Injury

ADT requests that the Court issue a preliminary injunction "in order to prevent

irreparable harm to ADT and its customers. " Brief at 2. In its Complaint, however, ADT

asserts that AT&T's "breach will result in substantial damages to ADT,"Complaint, $ 16,

and requests that a judgment be entered against AT&T "awarding damages in an amount to

be 6xed at trial, together with interest. " Id. g 14, 17. Moreover, in its response to AT&T's

breach letter, ADT stated that if AT&T intended to proceed with termination, ADT would

seek "monetary damages in a court of competent jurisdiction. " Exhibit ' I"at 3.

It is only those injuries that cannot be redressed by application ofa judicial remedy

after a hearing on the merits that justify preliminary injunctive relief. Canal Auth. ofState of

Flu 489 F.2d at 572. Moreover, an injury is irreparable only if it cannot be redressed

through monetary remedies. Cunningham v. Adams, 808 F.2d 815, 821 (11 Cir. 1987). An

irreparable injury is the "sine qua non" of injunctive relief. Northeastern Fla. Chapter ofthe

Ass'n ofGeneral Contractors ofAm. v. City ofJacksonville, Fla. , 896 F.2d 1283, 1285 (11

Cir. 1996). Plaintiff must establish that it will suffer or face a substantial likelihood of

irreparable harm, which must be neither remote nor speculative but actual and imminent.

Doran v. Salem, 422 U.S.922, 931 (1975);Snook v. Trust Co. ofGa. Bank ofSavannah,

N A., 909 F.2d 480, 486 (11' Cir. 1990). The absence of a substantial likelihood of

16
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irreparable injury, standing alone, makes preliminary injunctive relief improper, even where

the Plaintiff shows a substantial likelihood of success on the merits. Snook, 909 F.2d at 486.

As an injunction is not proper when an injury can be redressed by a judicial remedy

(i.e. damages), and as ADT has requested monetary damages in its Complaint, by definition,

it does not have an injury that is irreparable. See Cunningham v. Adams, 808 F.2d 815, 821

(11 Cir. 1987) (noting that an injury that money damages can remedy is by definition not

irreparable). It is clear here that monetary damages will be suf6cient because that is what

ADT agreed to in the ICA. Specifically, Section 5.3 of the GTC of the ICA provides that:

each Party's liability for any loss, cost, claim, injury, liability or expense,
including reasonable attorneys' fees relating to or arising out of any cause
whatsoever, whether based in contract, negligence or other tort, strict liability
or otherwise, relating to the performance of this Agreement, shall not exceed a
credit for the actual cost of the services or functions not performed or
improperly performed.

There is nothing unclear about this provision aud the agreed measure ofdamages is

easily determined.

ADT cites to BellSouth Telecomm. , Inc. v. MCIMetro Access Transmission Servs. ,

LLC, 425 F.3d 964, 970 (11 Cir, 2005), for the proposition that "the loss of customers and

goodwill is ineparable injury"; however, ADT has failed to demonstrate that disconnection

of its service by AT&T would actually result in a loss of service to ADT's customers as it

appears &om ADT's website that ADT's customers are actually receiving service &om an

unrelated carrier, Easy Telephone Services, Inc. See

h://www. americandial one c TA s/LifelineCert. as x?stateName=FL Greenlaw

17
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Declaration f[ 5. '7 Specifically, ADT's website advises ADT's customers that their service is

being provided by "Easy Telephone" and requires their acknowledgement as follows: "I

authorize Easy Telephone Services, Inc. to be my local and long distance carrier for the

above listed number. I also understand that I will be billed for my telephone service by Easy

Telephone Services, Inc." Id.

Accordingly, based upon the foregoing, ADT will not suffer any "loss ofcustomers

and goodwill" if it is suspended or disconnected by AT&T as it appears &om ADT's website

that ADT is currently providing services to its customers via auother provider. This counters

ADT's contention that it will suffer "irreparable harm" if it is suspended or disconnected by

AT&T as it is currently (and will presumably continue) providing service to customers via

another provider, Easy Telephone Service, Inc. , as indicated on ADT's website. "
Accordingly, injunctive relief is not warranted as ADT's alleged injury (loss of customers

and goodwill) is not "actual and imminent" thus it is not an "irreparable injury".

C. ADT Cannot Establish that any Threatened Injury to ADT Would
Outweigh the Harm to ATILT

ADT claims that it faces "certain and significant harm" unless it obtains injunctive

relief and that AT&T would suffer "no irreparable harm. " Brief at 13. However, AT&T

would suffer irreparable harm as ADT's actions, as indicated above, violate federal law, state

law, and AT&T's Tariff as incorporated into the ICA.

D. ADT Cannot Establish that an Injunction Would Serve The Public
Interest

'"A copy of the documents f'rom ADT's webpage are attached to the Greenlaw Decl. as Exhibits "1"and "2".
AT&T believes that Easy Telephone Services, Inc. may also be in violation of federal law, state law, AT/ET's

Tariff as incorporated into the parties' ICA. However, since ADT is able to continue to provide services to its
customers even after suspension or disconnection, ADT's alleged injury (loss ofcustomers and goodwill") is
not "actual and imminent" thus it is not "irreparable. "Doran, 422 U.S. at 931;Snook, 909 F.2d at 486.

18
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An injunction would usurp administrative authority and violates the spirit and letter of

the parties' ICA. The 96 Act and its implementing federal and state regulations and orders

create a comprehensive &amework for determining questions relating to ICAs between

ILECs and CLECs. This &amework of"cooperative federalism" leaves to each state's utility

commission the authority to make decisions as to ICA disputes for its own jurisdiction. To

this end, the ICA governing the relations between ADT aud AT&T includes a dispute

resolution clause @CA, GTC g 8) which requires ADT's present dispute regarding the ICA

be brought at the FPSC. ADT has failed to comply with this provision by filing its

Complaint in federal court rather than at the FPSC.

Moreover, the public interest would not be served by the entry ofa preliminary

injunction on a two~arty dispute such as the one here, nor is such a drastic remedy

appropriate where ADT should have brought its breach of ICA claims at the FPSC. When, as

here, ADT cannot prove that a single customer will actually lose service and does nothing to

demonstrate that its customers are without other options (See Greenlaw Decl. $ 6), it has

utterly failed to show that an extraordinary and drastic remedy is warranted. '

E. Security

If, despite the foregoing analysis, the Court grants ADT's request for a preliminary

injunction, ADT must be required to post adequate security. IfAT&T is forced to continue

providing services to ADT despite its clear contract and tariff breaches, ADT should be

'
The ATMS companies have proven quite resourceful in continuing to provide service to their customers

despite being disconnected by ATdr T, as evidenced by the fact that LifeConnex, despite being disconnected by
AT8r T in August 2010, continues to provide service to customers.
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required to post security sufncient to protect AT&T. This is ofparticular concern, given that

ADT's af51iate, LifeConnex, failed to post a $1,400,000 bond as ordered by the FPSC.

Vl. Conclusion

For the reasons set forth above, AT&T respectfully requests that this Court deny

ADT's request for a preliminary injunction.

Respectfully submitted,

E.Earl Edenfield, Jr.
Florida Bar. No. 793426
Manuel A. Gurdian
Florida Bar No. 162825
c/o AT&T Florida Legal Department
150 West Flagler Street, Ste. 1910
Miami, FL 33130
Telephone: (305) 347-5561
Facsimile: (305) 577-4491
Email Address: man el dian
ATTORNEYS FOR DEFENDANT

CERTIFICATE OF SERVICE

I hereby certify that on October 19,2010, I filed the foregoing Response in
Opposition to Brief in Support of Preliminary Injunction with the Clerk of the Court. I also
certify that a true and correct copy of the foregoing document is being served this day to each
of the following by the manner specified.

Joseph R. Hutchinson
HUTCHINSON FIRM, P.A.
2905 4 Street N.
St. Petersburg, Florida 33704

Service Via CM/ECF

Mare James Ayers
BRADLEY AR/QV et al
One Federal Place
1819Fifth Avenue North
Birmingham, Alabama 35203

Service Via E-Mail

Respectfully submitted,

s/ Manuel A. Gurdian
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STATE OF FLORIDA
FLORIDA PUBLIC SERVICE COMMISSION

AFFIDAVIT AND CER D COPY OF A COMMISSION RECORD

BEPORE ME, the undemtgned Notary Public of the State ofPlorida, on this ~tdth da of
October 2010 personally appeared Ann Cole, Imown to me to be e credible person aad of tawgtt
age, who being by me grat duly sworn, on her oath, deposes and says:

l. I am the Commission Clerk of the OfGce of Commission Clerk for the Florida Public
Service Commission. State ofFlorida.

2. In my capacity as Commission Clerk, I hereby certify the attached Information
ack o nd for e tember 7 201 satin wi S {4pages) is a true and correct copy of

such record found in the of5cial records ofthe Florida Public Service Commission.

ATTESTED THIS 15th da of Octobe 0, in Leon County, State of Florida.

Ann Cole, Commission Clerk
Of6ce ofCommission Clerk

State ofFlorida
County of Leon

Sworn to (or af5rjned) and subscribed before me
this 15th da of ctober 2010.

(Signa
Perso

ofNotary Public - State ofFlorida)
Known XX

dhLIE FAssor
arcohsssaas EDD Iacv

Sggdsd Sgtt gftdEMr84esAss
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Information Background for September 7, 2010 Meeting vrith
ATINS

I) Failure to Provide Accurate Information to Re ulato

Paul Watson, Chief Operaffng Officer ofA TMS, provided Direct Testimony
on February 8, 2010, to the South Carolina PSC stating that LifeConnex
had not been audited by USAC or any other entify pertaining to LII'eiine
and Link-Up (See South Carolina Docket 2009-414-C). (In a subsequent
June 23, 2010 meeting with fhe Soulh Carolina PSC, ATMS admitted that
a USAC audit of LifeConnex had been going on for approximate!y three
years. )
In a August 20, 2010 letter to the PSC Direcfor of the Regulatory Analysis
Division, ATMS responded to Thomas Biddix's statemenfs that
"LifeConnex passed the USAC audit with Hying colors, " The ATMS letter
sfafes that at no time before or aifer the purchase of LifeConnex on
September 1, 2009, was Mr. Biddix led to believe by USAC staff that there
were any issues or problems regarding the audit. " (The USAC audit
resulfs were e-mailed to Thomas Biddix on February 12, 2010. E-mail
correspondence provided to the PSC by ATMS show Thomas Biddix
forwarded fhe. audit results to Paul Wafson, ceo@telecomgroup. corn,
Angie Watson, and Steve Watson on February 13, 2010.)

v)

VI)

ATMS companies may not be providing correct avenue ini'ormation on
their PSC regulatory assessmenf fee (RAF) returns or paying fhe correct
amount of RAFs (possible violafion of Section 364.336, Florida Statutes,
and Rule 25-4.0161, Florida Administrative Code). The Florida Gross
Operaffng Revenue on LifeConnex's 2009 RAF Return showed a huge
decrease fiom 2008. Alter staff questioned the large revenue change,
tjfeConnex Sled an amended RAF return ad)usting the gmss revenue for
2009 and paying more RAFs.

The July 29, 2010 ATMS MotIon to Quash sfafes fhat BLC does not have
any Florida Lifeline customers. " BLC Managemenf responses to staff data
requests on March 22, 2010 and May 7, 2010 show BLC appears to have
Lifeline customers in the State of Florid. A September 3, 2010 check of
BLC Management's Web site also shows a Eloiida Lifeline application.

ATMS refused staffs request to provide a copy of a Universal Service
Administraffve Company audit completed on &IfeConnex Telecom, a
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ATMS company in Alabama which also provides service in Florida
(possible violation of Section 364.183(1),Fionda Sfatutes).

II) ueatio a Ie Activitfes

The Florida Rea/ Estate Commission found Thomas Biddix guilty of
violating Section's 475.25(1)(a), 475.25(1)(b), 475.25(1)(e), 475.25(1)(k),
475.42(1)(b), and 475.42(1)(d), Florida Statutes, for depositing an escrow' check in his personal checking account (FDPR case No. 9281261).
Subsequent to that finding, Mr. Biddix was found gui/ty of failure to timely
follow the provisions of a lawfu/ order of the Florida Rea/ Esfate
Commission in violation of $475.25(1)(e), Florida Statutes, for not
enro//lng in a licensure course as ordered. Mr. Biddix's Florida Real
Estate license was suspended twice and is now null and void.

BLC Management drb/a Angles Communications (BLC), had its CLEC
certi//cate cancelled for failure to pay regulatory assessment fees (see
PSC-08-0617-HQ. BLC is presently doing business in Florida wifhout a
competitive local exchange certificate (possible violation of Rule 25-
24.805, Florida Admin/strative Code.) BLC did not file and/or maintain a
company pnce list at the PSC (possible violation of Rule 25-24.825,
Florida Administrative Code.)

The PSC Bureau of Consumer Assistance has received multiple
consumer complaints regarding improper disconnecfs, slamming, and
improper bills by ATMS companies in possible v/olaffons ofRule 25-4.118,
Florida Administrative Code, 47 C.F.R. $64.1120, Rule 25-4.083(2),
Florida Administrative Code, and Section 364.107, Florida Statutes.

iv)

v)

vr)

Complaints forwarded to ATMS companies by fhe PSC Bureau of
Consumer Assistance are not being responded fo within a 154ay period
(possible violation of Rule 25-22-032, Florida Administrative Code).

Staff has concerns over the findings of the Universal Service
Administrative Company Universal Service Low Income audit of an ATMS
company, LifeConnex Telecom in Alabama. After ATMS refused to
provide a copy of the findings to staff, a copy of fhe audit ffndings was
obtained from the Federal Communications Commission (see Docket No.
100000-OT, Confidential Document No. 07330-10).

Staff has concerns over an ATMS vendor, Database Engineers, Inc.,
whose officers include Chnstopher Watson and Brian Cox. The FB/

. began investigating Database Engineers in 2009, and the V.S.
Department of Justice in Tampa ffled a lawsuit against Database
Engineers, lnc. in May 2010, chargr'ng crimina/ copyright infnngement
regardr'ng six websites.
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ill Alle afions Received b the PSC

ATMS is "Cycloning" customers between sister companies for the purpose
of claiming duplicate Link-up subsidies and duplicate non-recurnng toll
limitation service (TLS) subsidies after 30-4$ days of service resulting in
overpayment of Universal Senrice Eunds (possible violations of Rule 25-
4.118, Florida Administrative Code, 47 C.E.R $64.1120, Rule 25-4.083(2),
Florida Administrative Code, and Section 364.107, Florida Statutes. )

iv)

ATMS companies pass customer information (including self certification
forms) to wholly-controlled marketing companies for the purpose of
Cycloning customers to another wholly-controlled phone company

(possible violation of Section 384.107, Florida Statutes. )
USA Freephone, an ATMS marketing company, receives calls from end
users and places the Lifeline applicant with any ATMS company USA
Freephone chooses (possible violations of Rule 2&4118, Florida
Administrative Code, and Section 364.107, Florida Statutes).

I

v)

VII7

v//j7

ix)

ATMS does not provide written notices of disconnection to customers
(possible violation ofRule 25-24.825, Flonda Administrative Code).

ATMS is violating CPNI requirements by sharing wholesale customer
informat/on wiN sister ATMS companies (possible violations of Section
364.107, Flonda Statutes and 47 C.F.R. $64.2005).

ATMS companies are receiving Link-Up reimbursement from USAC but do
not charge new applicants a hook-up fee lesuNng in overpayment of
Universal Service Funds (possible violation of 47 C.F.R. $54.413(b))
Lifeline subscriber numbers submNed to USAC by ATMS companies for
reimbursement on Eorm 497 may not match actual number of subscribers
resulting in overpayment of Universal Service Funds (possible violation of
47 C.F.R. $54.407.)

Resold Lifeline lines purchased fiom and claimed at USAC by the
underiying camer are possibly being claimed by ATMS companies
resulting in overpayment of Universal ServIce Funds (possible violation of
47 C.F.R. $54.201.)

x) ATMS companies provide Lifeline Servl'ce to consumers and collect USF
funds for customers before Lifeline applicants sign a Lifeline certi8cation
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form certilying that they participate in a qualifying program and are efigible
to receive Lifeline resulting in overpayment of Universal Service Funds
(possible violation of 47 C.F.R. $54.401(a)(1).

xi) Some ATMS companies designated as ETCs provide the required nine
services using 100% resale service (possible violation of 4T C.F.R.
$54.201(d)(1)),

xii) All ATMS associated companies have not been disclosed (possible
violation ofSection 364.183(1),Flonda Statutes).

xltl) All om'ners and cancers of ATMS have not been disclosed (possible
violation of Section 364.183(1),Florida Statutes. )

xiv) ATMS companies are operating as a single entity which appears to be a
contradiction to an ATMS data request response stating that each of the
ATMS companies are independent and stand on their own.
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BEFORE

THE PUBLIC SERVICE COMMISSION OF

SOUTH CAROLINA

DOCKET NO. 2009&14&

IN RE: Application ofLifeConnex Telecom, )
LLC for Designation as an Eligible ) OFFICE OF REGULATORY
Telecommunications Carrier ) STAFF'S MOTION TO DISMISS

The South Carolina Office of Regulatory Staff ("ORS") hereby moves to dismiss the

Application of LifeConnex Telecom, LLC (hereafter referred to as "LifeConnex" or 'the

Company" ) for designation as an Eigible Telecommunications Carrier ("ETC")pursuant to 26

S.C. Code Ann. Regs. 103-829 and 103-690 (C)(b) (Supp. 2009), 47 U.S.C. $214(ex2), and 47

C.F.R. $54.201(i).

Lifeconnex Sled its Application for ETC designation on October 5, 2009. Lifeconnex is

a wholly owned subsidiary of Associated Telecommunications Management Services

("ATMS"). Other subsidiaries include, but are not limited to, Bellerud Communications, LLC,

BLC Managerrwut, LLC, and Dialtone and Move, Inc. '

In order to rlualify as an ETC, a company must provide the nine (9) "supported services"

identified in 47 C.F.R, 54.101 either using its own facilities or a combination of its own facilities

and resale of another carrier's services. The nine services are:

i. Voice grade access to the public switched network;

ii. Local usage;

' Dialtone and More, inc. and BLC Management, LLC, have filed ETC applications with the Commission, bat
hearings were canceled in troth dockera. An orondsarional chNt is attached as Exhibit 1,

Page l of 7
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iii. Dual tone multi-frequency signaIing or its functional equivalent;

iv. Single-party service or its functional equivalent;

v. Access to emergency services;

vi. Acne to operator services;

vii. Access to interexchange service;

viu. Access to directory assistance; and

ix. Toll limitation for qualifying 1ow-income consumers.

It is ORS's position that an ETC in this state must provide all (or substantially all) of the

supported services "either using its own facilities or a combination of its own 5eilities and resale

of another canier's services. " The Company has failed to demonstrate that it will provide all of

the nine required services in compliance with the Federal Communication Commission's

("FCC's")regulations.

As grounds for this Motion, ORS states as follows:

1. LifeConnex's "Impleinentation Plan" is significanNy altered kom its Application

filed on October 5, 2009 and falh to meet the requirements of47 C.F.R S4.201(d)1.

LifeConnex, in its Application, claimed that it would provide facilities-based service

"using facilities obtained as UNEs" from ATILT. (Application at page 5, section 5). As

explained later in this Motion, the Company now appears to have a different business plan, one

that fails to meet the requirements of47 C.F.R. 54.201(d)1.

This new approach, which LifeConnex proposal through responses to questions &om

ORS and in a meeting on June 23, 2010 where members of ORS met with LifeConnex's

management team, is difFerent than the plan proposed in its Application and its profiled duect

Page 2 of7
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testimony. LifeConuex has failed to provide evidence that it's new implementation plan meets

the FCC's fitciTities-based requirements found in 47 C.F.R. 54.201(d)1.

Through responses to data requests propounded by ORS, and further revealed in the June

23rd meeting, Li&Connex has proposed a new approach to offering facilities-based service; an

approach not found in its Application, or in the testimony of Paul Watson, and one that the

Company has not received approval for &om the FCC. This new approach uses no Company-

owned local fitcilities or local facilities of the Incumbent LEC purchased as unbundled network

elements ('UNB"), and most importantly, it does not use a combination of its own facilities and

resale of another earner's services in offering the services that are supported by federal universal

service support mechanisms. As such, ORS cannot Gnd any evidence that this new approach

complies with either the letter or the intent of47 C.F.R. 54.201(d)(1).

The FCC envisioned camera would use VNEs as a stepping stone, giving new entrants to

the local marketplace a method to start first by buying unbund1ed network elements &om the

incumbent LBC and then adding components of their own network as they built out toward the

end user. 'Ihe FCC recognized that a company could startup by purchasing UNEs for each of its

customers, thus leasing its own local network, aud this would satisfy the facilities-based

requirement. Without purchasing UNEs, leasing the local loop, or providing its own local loop,

ORS submits that Li&Conuex does not meet the requirements of 47 CJ.R. 54.201(d)(1).

2. The Company relies exclusively on resale to provide the services supported by

Federal universal service support.

'
While LifeConnex's new approach may provide one or possibly two of the ancllhny supported services, its

approach fails to provide the prhnary supported service, local service, in compliance with the facilities-based

requimnents of47 C.P.R. S4.201 (dX1).
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ORS cannot substantiate that LifeConnex will offer basic local exchange service through

a combination of its own fitcilities and resale of another camer's services as required by 47

CHIL 54201(d)(1). A state commission shaQ not designate as an ETC a carrier that offers the

services supported by federal universal service support mechanisms exclusively through resale.

See 47 C.F.R. 54.201(i).

Based on information obtained at the June 23rd meeting, the Company apparently intends

to either: (I) phtce a de minunus number of orders for UNE combinations (although ORS can

find no evidence that the Company has ever ordered UNEs or the loop/port combination); or (2)

use long distance switches which the Company asserts provide "supported services" and meets

the requirements of Section 54.201(d)(1). Yet, as described further below, LifeConnex's

explanation of its faciTities-based service model is a constantly moving target.

In contrast to the information provided to ORS at the June 23, 2010 meeting, the

Company's testimony rehes on the purchase of the port/loop combination to meet the FCC's

''facilities" reqtnrement. Mr. Watson states in his prefiled testimony that LifeConnex has an

interconnection agreement with BellSouth/ATILT. (Test. p. 4, lines 14-16).During the course of

ORS's investigation, ORS inquired about this interconnection agreement. On April 6, 2010, the

Company and AMT submitted for approval an interconnection agreement, which was approved

by the Commission on April 21, 2010, in Docket No. 2010-136-C.

Further, Mr, Watson states in his prefiled testimony that LifeConnex offers the supported

services either through the purchase of switched port/loop combinations or through resale of

another carrier's services, depending upon the type of service requested and the precise location

of the customer. (Test. pgs. 11, lines 2-16; see also, Test. pgs. 4-5 and footnote 8 of the

'
On the other hand, the Company responded on April 29, 2010 to information reriumt number 3.6 that it phnned to

add South Carolina as an addendum to its southeast agreement.

Page 4 of7
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Company's Application). Mr. Watson goes on to explain that UNEs meet the FCC's definition of

"own SeiTities" and thereby make the method by which LifeConnex provisions the supported

services consistent with the FCC's rules found at 47 C.F.R. $ 54.201(d)(1) though (i)."As a

result ofthe Triennial Review Remand Order ("TRRO"), switching is no longer subject to Total

Element Long Run Incremental Cost pricing and consequently the only way to obtain a

"port/loop combination" &om AT8hT is through a commercial agreement In response to an ORS

information request, ATILT has confirmed that LifeConnex does not have a commercial

agreement with AT8hT for port/loop combinations. (See Exhibit 2, Response 1-4).

Later, on March 22, 2010, in response to information request number 2.1 attached as

Exhibit 3, the Company states that it does not plan to utilize any UNE platform of the incumbent

canier but rather the fitciTlties of 321 Communications. 321 Communications is not certified by

this Comuussion to provide telecommunications services in the state of South Carolina In

response to information request number 2.9, the Company responded that it does not plan to

offer Lifeline discounted local service through the purchase of AT8'cT UNEs. (See Exhibit 4).

Furtheanore, in response to information request 2.11, the Company stated that out of 23,796

lifeline customers in Alabama, all are served via resold ATILT local service. In responses to

information requests 2.13 and 3.1, the Company indicated that all customers are resale and none

are served via UNEs. (See Exhibit 5).

ORS learned through response number 3.3 on April 29, 2010, that the Company*s

inteqnetation of47 C.F.R. 54201(d)(1) is that it would meet the FCC's facilities requirement by

obtaining ' facilities via 321 Communications their Long Distance provider as every line is

provisioned with this long distance services. " (See Exhibit 6). Nowhere in Mr. Watson's

S
In re Unbnndied Access to Network Nements, Review ofthe Section 2$1Unbundiing Obligations oflncambent

Local Etchange Carriers, 20 FCC Rcd 2533 (200$) ("5'lennlal Review Remand Order, "or "TRNA).

Page 5 of7
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prefiled direct testunony or in the Company's Application is this argument advanced. To aid in

resolving the apparent discrelnmcies, QRS requested at the June 23, 2010 meeting information

such as but not limited to call flow diagrams detailing how each supported service will be

provisioned. As of the date of this filing, ORS has not received that information.

3. ORS has received contradictory responses from the Company during the course of

ORS's review of the Company's application.

Mr. Watson states in his February 8, 2010 prefiled testimony that LifeConnex has not

been audited by USAC, or any other entity, with regard to Lifeline and Link-Up. (TesL p.19,

lines 2R). ORS representatives have reviewed the filings of LifeConnex in other jurisdictions as

well as at the FCC and have spoken to individuals at the Universal Service Administration

Company ("USAC"). Thus, ORS was made aware through those conversations that the

Company is currently being audited by USAC. During the June 23, 2010 meeting, ORS was

inSrmed that the USAC audit had been going on for approximately ttuee (3) years, which is

inconsistent with the prefded testimony. ORS was also informed by the Company at the June 23,

2010 meeting that the results of USAC's audit will be released in July/August of 2010. ORS is

concerned that the Company stated in its prefiled testimony that it was not subject to an audit by

USAC when in fact it had been subject to an audit for tbree years.

4. The Company is not currently in compliance with Commission rules and

regulations.

As oftoday's date, Lifeconnex has not submitted its USF contribution report, which was

due July 1, 2010. ORS has concerns as to whether Lifeconnex is willing and able to comply

with Comaussion rules and regulations.

See also, discussion of FCC's thcilities equirement in Florida Staff Recommendation in Docket No. 07034$-TX
attached as Exhibit 7.

Page6of7
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WHEREFORE, for all the reasons set forth above, ORS finds that granting the

Company's application is not in the public interest and respectfully requests the Commission to

dismiss this Application for ETC designation. Should the Commission decide to deny ORS's

request, ORS asks that this Commission delay any hearings in this matter untiL after USAC

releases its audit findings.

Respectfully submitted,

Nanette S.Edwards, Esquire
Office of Regulatory Staff
1401 Main Street, Suite 900
Columbia, SC 29201
Phone: (803) 737-0575
Fax: (803) 7374895
Emailo nsedwarlegsfaff. sc.gov

luly 7, 2010

Page 7 of7



Case 8:10-cv-02194-JDW-MAP Document 10-2 Filed 10/19/1 0 Page 9 of 33



Case 8:10-cv-02194-JDW-MAP Document 10-2 Filed 10/19/10 Page 10 of 33

EXHIBIT 2

atat Cludy Cox AT&7 South CutuUuu

1500 WllUumu Streut
Suite 5474
Columbia, SC 29201

T: UUSA012202
P. 808.771.4080
cc2202&mttcum
www~cum

June 25, 2010

Ms. Nanette Edwards
Of5ce ofRegulatory Staff
1401 Main St, Suite 900
Columbia, SC 29201

Dear Ms. Edwards:

This letter and its attachments respond to the Information Request, dated June 14,2010, that the
Office or Regulatory Staff propounded to ATILT South Carolina pursuant to S.C. Code Ann.
)SSWSS. One or more ofthe attachments are considered proprietary and are stamped
"Confidentia/Proprietary Information Pursuant to S.C Code Ann. Section 58-4-55-C".

1-1. Please identify and provide guidebook references to all toll blocking (which allows
customers to block outgoing toll calls) and toll control (which allows customers to
limit in advance their toll usage per month or per billing cycle) functionality that
ATILT South Carolina offers its retaQ residential customers.

ATILT South Carolina does not offer toll control to its retail residential customers.
ATILT South Carolina offeis its retail residential customers the toll blochng functionality
provided by the four customized code restriction options (coded CREX1, CREX2,
CREX3, and CREX4) described at $)A13.20.2.A.l to .4 of its General Exchange Price
List ("GEPL"). 'Ihe retail non-rccuning and recurring prices for these customized code
restrictions are set forth in $ftA13.20.3.A.1 to .4 of its GBPL. Bxhbit A to this response
is a copy ofthese sections.

A. Are the rates, terms, and conditions of the items identlled in response to
Request No. 1 different for retail customers who qualify for Lifelhe than for
retail customers who do not qualify for Lifelne?

Yes. Retail customers who quahfy for Lifeline and who order the customized
code restriction options idcntified in response to Request No. 1-1 receive those
options fiee of charge. See Exhibit A, $A13.20.LH ("Customized Code
Restriction will be established and provided at no charge for customers receiving
Lifeline service Som A3.31.. . .");Exhibit B, )A33L2.A.4 (mToll blocking, if
elected, will be provided at no charge to the Lifeline subscriber. ").
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be adjusted to equal the total of the non-discounted local service rates and
charges. "See Exlubit B.

In states in which AT&T does not recover the $3.50 state ceedit amount Sum an
external source, it does not pmvide the $3.50 state credit amount to resellers.

B. to CLECs operating under a commercial agreemaut?

AT)ET does not know whether any CLEC with a commercial agreement provides
Lifeline discounts to its end usezs, and AT&T is unaware of any CLEC with a
txunnMrcad agreement having raised any LifeEue ~ including without
limitation passing along Lifeline credits, with AT&;T.

1-4. Does Lifeconnex have a commercial agreement with ATILT? No.

1-5. Does Bellerud have a commercial Agreement with ATILT? No.

1%. To what extant does ATILT pass along Linkup credits:

A. to resellers

The Link-Up program is designed to increase the availability of
telecommunications services to low income subscribers by providing a ctudit to
the non-renimng installation and service charges to qualifying residential
subscriber 'Ihe credit, which ATES recovers from the federal USF, curreiitly is
fifiy percent of the non-recumug charges for connection of service, up to a
maximum ofthirty dollars.

As explained in )A4.7.2%.6 of the GEPL, "[t}hcnon~unted federal credit
amount will be passed along to resellers ordering local service at the prescribed
resale discount from this Tariff for their eligible end users, Eligible caaiers, as
defined by the FCC, are iequired to establish their own Link-Up programs. " See
Exhibit D.

B. to CLECs operating under a commercial agreement?

ATILT does not know whether any CLEC with a commercial agreement provides
Unkup discounts to its end users, and AT&T is unaware of any CLEC with a
commercial agreement having raised any Linkup issues, including without

limitation passing along Linkup credits, with AT8'cT.

1-7 Provide the amounts ATILT is reimbursed by USAC for the items identified in 1-1.
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EXHIBIT 3

l%$LIC SERVICE COMMISSION OF SOUTH CAROLINA
STAFF'S SECOND AUQIT INFORMATION REQUEST TO

LIFECONNRX TRLECOM, LLC ~CONNP)
Sochet No. 28414K

Marsh $2, 2010

2.1 Does LifeGmnex pmvide (or plan to pmvide) any services in South Camlina through the
use ofita own Seizes or unbundied netwodr, elemental
a If LifeConnex pmvides or plans to pmvide service using its own thciiities, pmvide a

listing ofall UtaComex telecommunications opipment located, in South Camh.
b. Identify the caiteria used by LifeConncx to deternnne when and where unhnuHcal

netwodr ehmente are purchased and mad to pmvide secme.

RILSPONSEt

a.No facatias win be based ln SC cunently.

b. LifeConuus does not plan to ulnae auy UNE platform of the laeumbsut cardes but
rathejr the hdnths of921Communications.

All Ccmtacts Providing IsformstiotsRNpne for the above question:

Mvvard Hend, Oscuaul Manager, LifeConma Telecom, LLC, 13700Panido Key Mve,
Umt 822? Pensacola, Florida 32507; F maiL eheerdlifecommK. net; Telephone: ($77)?A6-
1606

Lance Jhf. Steinhsrt, Sq., Lance JA, Stan)hart, P.C., 1720 Wiadward Concourse, Suite
115,Alpharetta, Georgia 30005;Emuul:

'
el Telephone: P70)

232-9 2M
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PUBLIC SERVICE COMMISSION OF SOUTE CAROLINA
STAFF'S SECOHD AUDIT INFORMATION REQUEST TO4" '

C%I )
Sachet No. 20I&414-C

March 22, $010

EXHIIIIT 4

2.9 Does LiieConnax plan to o5er Lifeline discounted local service through the purchase of
AT%I'unbundled network elements
a) Ifthe answer is "yes,"will the service include toll iimhnion service or toil bloclringl'
b) Ifthe answer to a) is "yes,"does LifeGmnex plan to request TLS disbursenanus for its

UNSkased, Lifeline discounted local service?

RESPONSEr

No. QLS can also be provided via Resale and faclMes.)

All Contacts Providing Information/Response for the above question:

Shnrrd Heard, Ganargd Mmager, LiSConnex Telecom, LLC, 13700Perdido Key Drive,
Unit B222,Pensacola, Florida 32507; 8-mail:eheardHfeccnnex. net; Telephone: (877)246-
1606

Lance J.SL Steinltart, Bq., Lance J2lk Steinhart, P.C„ l720 Windward Concourse, Suite
11$,Alpharetta, Georgia 30005;8msB: 1 Telephone: (770)
29? 9200
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PUBLIC SERVICE COMMISSION OF SOUTH CAROLINA
STASP'S SECOND AUDIT INFORMATION REQUEST TO

LIFECONNEX TELRCOM, LLC ("LIFECONNIQP)
Docket No. 2009414C

March 22, 2010

KKHIBIT 5

2.11 . Ptovide the number ofLifeline customsra Li&Counex (Swilel, LLC) serves in Alabama.
a) How'many ofthee Lifehse customers are tuovidcd ssnrice thsough the use ofUNEs7
b) How many ofthese Likline customers are scavcd thmugh tesotd ATILT(cr other }LEC)

local senricet

RESPONSE:

Ija January, LlfeConnex requested Life1fne subsidy for 23,796 customer's

a. Noae

b. 2$,7%

All Getacta Psoviding Inhanation/Respcmse for the above queshon:

Msrssd Heed, General Manager, LifeConnes Telecam, LTD, 13700Pesdido Key 1M'
Unit B222, Pensacola, Florida 32507; E-mail:eheardlifeconnexwet; Telephone: ($77)?A6-
1606

Lance J.M. Steinbart, Ssq., Lance J.& Steinhut, P.C„1720Windttatd Gmconrse, Suite
115,Alpharetta, Georgia 3000S;E mail: Telephone: (770)
292-9200
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PEMJC SERVICE COMMISSION OF SOUTH CAROLINA
STAIrlr 8 SECONS AUDIT INFORMATION REQUEST TO

LllrECONNEX TELECOMj, LLC ("LIFECONNI JP)
Socket Ne 2~14-C

March 22, 2010

2.13 Referring to ORS's Srst Audit Information Request, question 1W:
a) MhConnax'a answer to this question was incomplete. Pmvide the methods used to

provide Lifehne discounted service in Alabuna, Kansas, Kentucky, New Yodr, end
North Carolina ie.:via UNEs or via resale.

b) For each ofthe statm hsted ln a), how many LifeHne uustonum am sewed via INES
o) Fur each ofthe states Mated in a), how many Lifeine customers are served viaresaleV

RFBPONSE

a. All subscribers wig be provisioned on the incumbent carrier'orlando platforns ahmg
wih the utilantion ef321Comm~ons Selllliea In the Northeast Veriaen area
LlfeConnex wii also utgiae the UNE platform with 321 Commnnlcathms facilities.

b. Currently none of the customers «re on a VNE platform with aa huumbent carder.
However, most customers are utilhtng faciittss through $21Cemmanhattons.

c.CurTently all customers are on resale.

All Contacts Ps&viding Information/Response for the above question:

Rwanda Heed, General Manager, LifeConnex Teleoom, LLC, 13700Perdido Key Drive,
Unit B222, Pensacola, Florida 32507; P mail:eheard@lifcconnexaet; Telephone: (N7)?A6-
185

Lance J.M, Steinhart, Bsq„Lanoe Jhf. Steinhart, P.C„1720%imhstud Concourse, Suite
115,Alpharetta, Oeosiia 30005; 8-mail:

'
1 el ' Telephone: P70)

232-9200
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PUBLIC SERVICE COMMISSION OF SOUTH CAROLINA
STAFFS THIRD AUDIT INFORMATION REQUEST TO

LIFECONNEX TIKl~~M, LLC (NLIFECONNEX")
Declret No. 20841~

AprI 29, 2010

3,1 ln each state where LifeConnex offers Lifeline service specify the number of
customers served via

a Unbundled Network Blements

b. Resale oflLHC local service

RESPONSEr
a. No Unbundled Nark Elements

b. Alabama-25, 755
Kenfuchy-4~1
North CaruIna-6p31

All Contents Providing Information/Response for the above question:

Mward Heard, General ~er, LifeConnex Teleonn, LLC, 13700Perdido Key Drive,

Unit B222, Pensacola, Florida 32507; 8-math eheardlifeconnex. net; Telephone: {ST1)?A6-

1606

Lance J.M. Steiahart, Esq., Lance J,M. Shinbart, P.C., 1720%indwtud Concourse, Suite

l 15,Alpharetta, Georgia 3000$;8-mal}: ;Telephone; (770)
232-9200
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PUSLIC SERVICE COMMISSION OF SOUTH CAROLINA
STAFPS THIRD AUDIT INFORMATION REQUEST TO

LIFIECONNEX TIKJICOM, LLC ("LIFECONNEX")
Ooctret No. 200M14C

Aprg 29, 2010

Nmamr 6

3.3 In mponse to ORS Data Request No, 1-9, LifcConnex appears to indicate that the
company omnot provide facilities based service at this time. Since 47 C.F.R. 54 20l
(dxl) requires EfCs to use either their own facilities or a combination ofits own
hcilitics and male ofanother canicr's services, then how can the SCPSC approve
LifcConncx's rcqucst7

RESPONSE: Lifeconnex w8l provide facilitics via 32I Communications their
Long Distance provider as everJ line is provisioned with this long distance
service. Therefore Lifeconnex is in fact able to provide facilitics based service
with ovary line at this time.

All Contacts PrvViin Information/Response for the above question:

Edwad Heard, General Manager, Li&Connex Telecotn, LLC, 13700Petdido Key Ddve,

Unit 8222, Pensacola, Florida 32507; E-mail:chcardlifeconnex. nct; Telephone: (877)246-

1606

Lance J.M. Steinhart, Eaq., Lance J.M. Steinhart, P.C., 1720 Windward Concourse, Suite

115,Alpharetta, Georgia 30005' 8-mail: e' ei. m. Telephone: P70)
23M200
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EXHI8IT T

State offlorida

$bbSeP ece.
CASffALCRCLE OI%%CE CSÃrsn a 2$40Slltntaaa OiKNOULEVAna

TALLAIIASSEEy FLOluetA SL%84cse

-M-I-MWR-k-N-IN-M-

DATE:

%ROM:

June 4, 208

Office ofCommission Ctuk (Cole) a
Bivhica ofReguhtory Comphance yes, r 5
Office of the Geneal Counsel (Murphy) C~nidor~. sase aco~mh~~ N~)'l

sli

Docket No. 070348-TX —Amended pehtion fcr dcsignahon as eligible
tdcamalunicatioas camcr (EfC) by Swiffal, ILC.

AGENDA: 06/14I09 —Regular Agenda - Ploposed Agency Ashen - hitcrustcd Persons May
Participate

COMMISSIONEILS ASSIGNEDr All Commissionem

PREHEARING OIICEL

CNTICAL DATES:

SPIÃIAL INSTRUCFlONSr

None

Noae

IKENAME AND LOCATIONl SAPSGRCRWM70348XCM. DOC

C Bac

On May 30, 2007, SwiSd LLC (Swiitcl) petitioned the Florida Public Service*"~
(ETC) in the State of Florid Speciffcally, Swiftel is sr@nesting that it be granted ETC status
thmughout the non-rural wile centers ofBellSouth/ATES'(ATILT) aad Vcrison (Attaclmumt B)
for purposes of receiving federal universal service support. Swiffel has consmnmatcd
mtclrsnnmction agtecrrusrts with both ATILT and VerizorL The company maiahuas that it will

oaly be seehng low iacame support, and that it will aot bc srqucshnghigbcceL suppcrt from the
federal Universal Service Fimd (USF). Swiftel's primary purpose in mquesting EIC stahN in
Florida is to provide Lifeline and Link-Up services.

CCCU!'.f!i. Nt. NBCR-OA. f

055IO JU&we

FPSC-CO) NISS'GH CL .'.Ã
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Docket No. 07034$-TX
Date Jane 4, 2009

Swiflel is a hmited liability company organized under the htws ofthc State ofHorida on
August 1$,2006, under the name Swiflcl, LLC. The company currently is ccrtiflcatcd ta ~vide
telecommunication services in tbe State of Florida though certiflcate number $6$2. 'Ihe
principa oflce ofthe company is located at $11West Garden Street, Pensacola, Florida 32507.

Upon designation as an ETC, SwiM indicates that it will participate in and offer Likline
snd Unk Up ptognuns to quali5cd low-income ccnsumem. Additicually, Swiflel has ctnnmittcd
to publiche tbe availability afLifclie and Link-Up services in a manner reasonably designed to
reach those iihciy to quaKy for those services.

On August 7, 200$, staff fllcd a rccommcndatian to deny Swiflel ETC status far failing to
be in the pubIc hrtcrest based an the following sh reasons:

(1)Swiflel had not paid its Horida regulatory assessment fee (RAF) for 2007.z

(2) Swiflel did not accurately respond to stafFs data request aking Swiflel to provide its
ccfiloFllfe structure

(3) Swiflel did «at accurately respond to sta6's data request askhtg Swiflc1 to pmvide a Hst
of Swiflel owncN or corporate of5ceis and indicate if any are also owners or ctuporate
06icers of«ny alber telecommunication companies.

(4) SwiSel did nat accurately respond to staff's data request by hiling to disclose its Oragcn
Certiflcate ofAuthority to Pxovide Telecommunications Service had bcun canceHcd.

(5) SwiM did not accurately respond to staff's data~by Ming to disclose Angjie M.
Franco (now Angie M. Watson, President of Swivel), as Operating Manatpn' of Seven
Bridges Communications, LLC, abandcttcd its Petition for ETC Status in the State of
South CarolinL

(6) SwiM did not accurately respond to staff's data rrqucst by Ming to disclose that its
ETC Petition in the State ofMontana was dismissed.

Sclldtticd for tbe August 19, 200$ Agenda, the recommendation addressing SwiM's
pclitian far ETC status was poslponed by a rtqucst flom the company to answer and correct what
SwiM considered items that it needed to revisit Staff arranged a meeting with the attorneys
representing Swiflel and the Preshhmt and Managing Partner for SwIel, Ma Augie Watson, an
Scpttsnbcr 9, 200$, to discuss various items. hi the meeting, Swihel indicated that inaclrrate
mforinstion had previously been submitted on its behalf by its counsel, and that it retained Foley

Lasdncr LLP as new ccunsd for this docket.

SwiM requested that it be allowed to flle an Amended Petition for deignation as an
ETC in HoridL Staff aNtaed to the request based an Swiflel's claims of inaccurate mformation

Stal'a lavaatigatbm seveated tbat Seitlol cbanSsd its o»porate same to LtfetAamea Tolecom, LLC oa Atsdt 2,
2009, ebb tba plarida Dspmtmeat oF State, Division oF CaqeaationL No nspwst For a name cbaage bas beaa
racalvsd by tbe FPSC to date.

Swiaal sat»epasaly paid it 2007 RAF and $500 penalty on Anipna l3, 200S.* Sadael LLC's rltsast Srpastponamoat, Sled AaSsat i4, 2008, Docensot No. 0732lM.

-2-
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DocheNo. 070348-TX
Date: June 4,2009

that was supplied to stan's mspcnses by SwiSeVs original counsel, and an Annsahd Pektion
was subnntted on November 18, ZNS. Staff sent out aMitional data roy»sts on December 12,
ZNS, based en thc Ammdel Swinel Petition. Shdf postponed the $8ng ofthis teconancndatian
twice since the Ameteled Petition wes Bled due to SwHtel'e requests for additional time to
scsieml snd provMedocumcntstkm to sta5's data requestL

Swinel stated as of January 1, 2009, it served 1,051 Horida residential custeners cn a
yrepaQ bash. SwHlel has no omnnemia) cuslomls. SwiSel stated that ifgranted ETC satus, it
will ysovide loosl nsclenge and exchange access services in the reciucsted designated service
ames using a onnbhntum of resale and wholes'ate local platform (WLP)/unbmaled nctwcuk
eiemess (UNE) lines. Aolrding to FCC mice, fecnitics olriaincd as WLP/UNE lines mtisfy the
ttsytimmant that an E1Cymvide thc supiorted services using its own facilitiea

Swiflel signed an Af5davit attesting that it will follow all Hcnida Statutes, Florida
Admhistmlive knlos, HorMa PSC Osders, FCC Ruhs, FCC Orders, aud regulations contained in

and toll Nmitation service. (Attaclunent A)

This xecntnmandation addresses Swiitel's Petition for BTC &hsdiytstion in the State of
HorMe. The Cannaission has authority under Section 364.10(2), Horida Slahttes, to decide a
petition by a CLRC seeking designafion as an eligible tehcommunications canier yurstamt to 47
C3'W $54.20l.

'hlsllsgh slrilot ohtel tbat ao ooocsel suhaiaot inacucate iorwmattou to Ie Florid psc, it cootiolno to coo too
fnm 5» nlioco ia

Ptorida

sa oduu'oases.
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Doctor No. 07034$-TX
Gate: June 4, 20N

ef cs

JgILL.. Should Swihel be Nanted cbNble telecommunications camer status in the State of
Horida2

tehmmtnuaications eaaier shee in «re State ofFlozidL (PoQr, Casey, Moses, Msrphy)

desillte providenr as ETCs. Ser¹ion 364.10(2)(a), Horde Sbrtrttes, provides that "...For «re
prnposes of this section, tire tenn 'efigtbte telecommunications camer' means a

desiiynrted as an eligible tehaxutununicatians camer by tbe conunissicn pIIrnnrut to 47 C.F3L
)$4201."

Designafion as an ETC is Irsrtuised for a provider to bc eligibhr tossceive ntonias Som thc
Meal USF. 47 USC 2$4(e) of the Aet provides that "only an eligible tshrccnunuaicstions
camcr designated under Section 214(e)...shall be eligible to receive specific Meral uaiversal
service support. " Pursuant to Secnon 214(e)(1),a common carrier designated as au ETC must
oEer and advertise «re services suptrortcd by the fohaal universal service nrectlnisrns
thmugbcut a designated service area.

1he Code of Federal Regulations addresses a state conunission's rcspcnsIMities schemed

to an ETC designs«on:

Upon softest and consistent with tbe public intemrt, convcaiaace, and necessity,
the slate commission may, in the case of an ares served by a russl telep'Iwne

conrpany, and shall, in the case of ail other areas, designate muse than one
ccnunon carrier as an eligible telecommunications earner Sr a service csea
deatttaated by the slate commission, so long as each adrh«cnat roryIes«ng eerier
meets the teriIntentents of paragjraph (d) of this section. Before designating an
additional eHgbhr tehaxunnnu6cations canier for an ates served by a nasl
teiephrae Nuuyaay, the state cratunissicn shall fin that the derstguation is in tbe
pubric itrterest.

'HIa FCC has found that the puMc intetest ontcerns axis«ng for cameta seekhrg EfC
desiitnation in areas served by nsral caniets also exist in study areas servol by ncn-rural camera
aud that before desiitnatiag an ETC, whr¹her tbe appicant seeks desiitnatien in an area served by

~ 47 U.Lc.I 214(ext), 47 GF.u. $54201(b).
47 CML $ $4201(c)

4
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a rural ar nan-mral carrier, it must make an d5rmahve determmation that such designation is in
the public mteesst. r

To qualify as an ETC, a canicr must provide nine services iderttISel in 47 CFR 54.101
either using its own Scilities or a combination of its own kcilitics and xesalc ofanother earner's
servsccs. The services ale:

(1) Voice grade access to the public switched network;

(2) Local UssNe;

(3) Dual tone multi-Setuetu0r signaling or its functional equivalent;

(4) Single-party service cr its functional equivalent;

(5) Access tn emergency services;

(6) Access to opemlor services;

(7) Accem to intsNarchange servsce.

($) Access to dheclcay assistance; aud,

(9) Toll Iimitathm fnr qualHying low-income consrnncrs.

EKCs must also advertise the avtuisbility of such services aud the assochstcd chargm
using media ofgeneral distribution.

In addition to requiYing the above services, thc FCC, on hhuA 17,200$, issued a Report
«nd Order that established additkutal criteria that all ETC applicants must satisfy in order to be
granted ETC status by the FCC. In this Order, the FCC determined that an El'C apphcant must
also dernmtstrate:

(1)a conumtment and ability to provide the supported services throughout the deigaatcd
BMg

(2) the ability to mnain functional in emergency situations;

(3)ability to cathay consumer protection and service quality standards;

(4) provision oflocal usage comparable to that offered by the incmnbent LEC; and,

(5) an adusowledgemak that the applicant may be required by the FCC to provide eqsad
access if all other ETCs in the designated service area rehnspdsh their desigastiens
pursrssnt to Secticn 214(e)(4)ofthe Act.

The FCC encouraged states to also adopt these criteria, aud the FPSC has done so by
Order No. PSC454$?A-TL, issued August 15,2005, in Docket No. 010977-TL

v In Ihe Mater ofPcdsral~ Joist Beaut cn Universal Ssrvtce, OC Docket No, 964S, Order PCC 0546, $42,
Rctcas¹L Maarh 17,200S.

In sbo Master of Fcdaral4tste Joiat Board on Univarsal Ssrvicc, CC Docket No. 9&45, Order RX 054i,
Adopt¹k Pcbroari 25, 2005, ttctcascd: March 17,2005,
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t R nts

Staff bclievas that Swifiel Ms to comyly with two of the riquhuments idciitified above.
StaF believes Swifini has fiiHed to fhlfiH the fiiciHties' rcsiuhcmcats of47 CFR $54201(dX1).
Additionally, sndf beHeves it would not be in thc public interest to Nant Swifiel ETC saitus in
Florida Boih ofthee sequiicinents will be addressed below.

On AprH 16, 2009, Swlfiel filed documents with the Commission asserting that it will
fulSl tbe SicTiities requircn»nt of47 C.F.R. $54201(dXl) in Florida by using Sambn lnNaNorr
Proteoel (SIP) sityading yiotocol to supply at least one of thc nine rotuired acr~deca to its
custcmsss. SIP is a signaling protocol used for estabHshtng omunuuication sessiaas within an
IP based netwciiir, sinilar to SS7 signaHng protocol within tba Pubbc Switched Telephone
Nctwodr. SlP is an hiteniet signaling protocol service, not a "yliysical onn1snieat of the
teleisnnnnmicationss»tusirir. "

47 CFR $54201(d), yrirvides that:

A cctntnon carrier designated as an eHyble telecommunications caeier under this
section shaH be eHgible to receive universal service Nippoit in accordance wilh
section 254 of the Act and sbaH, throughout tbe service area Sor which tbe
designation is received:

(1) Oifer the services that are supported by fedeeel universal service support
meciiaiusms under subpart B of this part and section 254(c) of tbe Act, ~ei

acombinstion fitsown'faciH esaadiesale fanother
r ~

telecomnumicationa earner). (emphasis added)

47 CFR 554201(e) aud (O, fitrlher dcfines the term "facilitics:"

(c) Far tbe yinposes of this section, the tean faeilitfes means any I1~jqg
that are used h the tmnsmissicn

or seulmg of the services that are designated for support pursuant to subpart Bof
this part (eniphasis added)

(f)For tbe ymyoaes of this sectiea, the term "own hciHties" inchides, bnt is not
Hmited tut, fiicilities obtained as unbundled network elemeala (UNB) yursuant to
part 51 ofthis cbayter, yrovhied that such fiicHities meet the defimtion oftl» tenn
"faciHties" under this subpart. (emphasis added)

A conunon canier can be desigiuitcd as an ETC if it has the abiTity to offer the services
suiq»rted by fedcnd universal service support mechanisms such as having an eaisting



Case 8:10-cv-02194-JDW-MAP Document 10-2 Filed 10/19/10 Page 24 of 33

Docket No. 07034$-TX
Date: Jnne 4, 2009

intcxetnutecticn agtsement with an undctfying caxxier. However, universal service support is
only psovided ta the ETC upon provision of the supported services to consumers. ' An EIC
cannotxnctdve univnntal service support if it is a pme xeseller. 47 CFR JS4201(ii, psavides the

A state catnmission shaH not designate as an eligible telccommtmicstimis carrier a
W

service support mechanisms exclusively though the resale af another camas's
ssrvlceL

Swifbel filed a petition for ETC designation in Alabama in January 2008.and stated that it
offers all of the suppoxied services under section 254(c) using facilities abtainol as UNEs fram
ATILT. 1he Alalntma PSC Order designating Swiflel as an ETC specifically stttten that Swifiei
will oNer the SIC required services using its own facilities or a combination ofits own figilitics
and the msale of another carrier's services. However, Swiftel bas appatntttly not dane so. In a
data sequel response io stafF, Swiflel indicated that it had not pussbased anyy UNEs from ATILT
ar CetttnxyTel in tbe State of Alabama Swiftel has advised stafF that it uses SIP IP Protocol
service to fulfiH tbe fbciiitics requirement in Alabama. SIP is a service putebased by SwiSel, it
is not a physical ccssqsattent of tbe tebscommunications network SwiSel is nat fulfifiing tbe
facilities xnqtnxennuxt by puscitasing SIP service. It is thetefoxe pxotdding ETC services in
Alabtuna using 100% reside sexvicea Since a pure reseller cannot xuccive universal service
flmdlnL stafFbelieves Swfftel is ia vtobttion of47 CPR $$4201(i).

Staff further investigated how Swiftcl wiH meet the fhcilitics mqtnnnncttt in FlinitLt.
SwiSel xetqiastded that it owns facilitics in Atlanta which provide at least ane of tbe xequhof
services to custamara As evidence of mecdng the facilities requirement, Swifhel filed
docmnents showing it will provide at least ane of tbe requited nine ETC services using SIP
service. SIP is a signaling psotocol service of an IP-based network It is not a physical
canipatnntt of the teleeannmmications network as required by 47 CFR $54201(e).

Re FCC xequhes that "facilities" must be physical compmteats of the
telecommunications network In Order FCC 97-197,the FCC statetL

By encamItasing only physical components of the telecomimmicatiaas network
that axe used Q tmstsmit or route the supported services, tbfs definition, in effect,
ctxctudes fxam eligibility a "pme" reseller that claims to satisfy tbe feciTiths
xequixesnent by psoviding facilities thxough its own billing office or through same
other facility that is not a "physical component" of the network, as defined ia this
Order. We find that our determuiatioa to de5no ufaciTities" ia this manner is
consistent with coiigiessional intent to nsquire that at least some portion of the

"A csnisr suust ngst tho ssohoa 214(e) eritsriu os a «edition of its heing dosienstud ou ottttthto csnisi aud thse
suust pmvide tho d«dgushd ssrvt«n to oustomon Puissant to the tssuis of Soottou 214(o) iu osdsr tu sssstso
aqyaL" Uahwsal SNvtco Osdsr, 12 RX Rod SSQ, PCC S7-1$7,$ 1ST.
'O h ihs Manor of podsrsMtso John Bossd oa Utdvotsal Sssvtco, Postern Wnstsw Goiptsutioa Peti!tea Ssr
pssomphoa of ou aider of the Sooth Duhotn pcbtic Utltitias Commission, FCC M-24S, qlS, Iotcossd August 10,
2esa.
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supported services offcsed by an eligible canier be services that aie not offere
through "resale ofanother carrier's services. "

Swiftel is asscrtug that SIP service meets the faciiitics roiuhemcnt of the federal rules.
Staff diaagreeL SIP is a pmehascd IP protocol service. It is not a physical component of the
tcl network. Staff believes Swiflel is attemphng to stretch tbe FCC dcflmtion
of fiicilities to meet Its own needs. The FCC did not want states to interpret the team "own
facilities" and mcludcd tbc following ciarification in the Universal Service Onfer to avoid
coidlicting intetlicadcns:

It is dearly appreciate for a federal agency to interpret the federal statute that it
has baca entrusted with implemcnfing. Moreover, we believe it is pcuticulariy
Important for us to set out a federal intcrpmtation of the "own fbciÃca" lacgusec
in section 214, Ierlicularly as it ielatcs to the use ofunbundled network eiemcsds.
Ne note that tbe "own facHities" language m section 214(c)(1)(A)is very sbnilar
to buigucea ia section 271(c)(1)(A), governing Eeil opeieting company (EOC)
entry mto intcrLATA services. While we are not interpreting the language in
section 271 in this Oidcr, given the similarity of the language in these two'
sccfiona, we would Snd it particularly troubling to allow the states uiifettcced
disccstion in iehepiefing and applying the 'own faciTities" bmyiage in section
214(e). In order to avoid the potential for conflicting intccinctations facm
dimuant states, we believe it is unportant to aet forth a single, federal
inlequeuition, so that thc "own facilities" language is ccnaisteiitly construed «nd

applaud"

Swiftcl is itttcrpretmg thc phrase "own facBitics" to include SIP service. It docs not. %e
FCC was very dear that ccnflicting interpretations of the "own facilities" language will not bc
allowed. SIP service does not meet the definition of "own facilities. "

Swiitel has not psovided evidence that as an ETC, it would offer tbe services that are
supporled by kderai universal service support mechanisms either using its own fiicihties or a
ccnnbmiition of its own fhciiities and resale of another cirier's services as racyiired by 47 CAR.
$54201(dN); Swiei's Alabama pehtion for ETC status siatad it wouM use VNEs and msale

services to fulfil the facilities rolinretncnt. However, SwiM subsequently elected to use a SIP
siyailiag service ~asserting that the SIP service Rlfills the facihties iequireumnt. Staff
also deteriained that Swiftel is using SIP service in Kciitucky, asserting that SIP service fulfills

the Nsciliths rcspiceincnt.

Swiflel's ETC peduon also states it would use UNEs to fulflII the facTiities rotuiremcmt

in Flcsida, but Swivel has provided evidence in this docket that it plans to usc the SIP signaling
service hmteNL SIP fs a signamng pcotocoI used for establishing commumcation sessions withh
an IP based nehaort, It is not a "physical component of the telecommunications nstcrorit" as

"Univcaal SeNioe orders I2 PCC Rot $8$3s PCC 97-1$7t$ 16S.
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tequired by 47 CFR 154201(e). Therefore, stafF zecotnmends that Swifial does not meet Sxicml
and state requisentents for babtg designated as an eligible tCccommtmieatioas carrier in the Sta)e
ofFiorhh,

As previously maationed, thc FCC bas found that befom dctiyating an FfC, it must
mabe an afihmative ticttnminatitm that such designation is in the pubbc in)crest, retpntHess of
wltetiter the applicant seeht deigttation ht an arcs served by a rural or non-rural caaicr. It Send
that the pubhc intetett cot)cetus that exist far caniets seehng ETC designation in areas served
by rani camel also cxbtt in study areas served by non-rural canicrs. + StaFbelievcs that befcse
designating a canicr as an ETC„the FPSC aheM also make an aSttnative delcanhuttion that
such designation ia in the pnbnc interest, regardless ofwhether ihe appHcant seeks designation in
an atua served by amtal or not~ral canicr. Staff believes it would not be in the pubIc intctest
to destttnate SwHhel as an ETC m Florida based on the following research and sesponses to
sttdF's data request)a

~ Swifhel faBed to pay its Florida RAF for 2007 in a timely manner,

~ SwifhC has not of5~ requested a name change kcm Swienl to US)Connax
Telccum, LLC, eSeetive April 2, 2009;)s

~ As ofApril 2, 200'), Swifiel is no longer recognized as a leyti co)pc)ate name in thc
State ofHorida by tbe Secretary ofState, Division ofCorpont)iona;

~ Seven Bridges Ccrmnuaicatiot)s, LLC had its CLEC certificate revohtd October 15,
200$ for failuteto ftle annual reports to the South Catolina PSC. The South Carolina
PSC order named Angie Watson as Operations Manager,

~ SwSel fitiled to disclose tbmugh sttdFs data reques)a that Leonard I. Solt is an
owner ofTRUE Wheleas LLC, a company seeldng ETC s)atua in tbe Sate ofTexas;

~ Swifhel's ETC Petition in the Sta)e ofMontana was dismissed for not otntqdying with
Most)attn bttws;

~ SwHtci's Gegon Certificate of Authority to Provide Teleconummications Service
was cattcclhd Sn Stiling to comply with Commission Rules and Tenne of the
Certificate for non-payment ofmgulatory assessment fees;

~ In the Manor orpot)ssel4tato Joiat Board ou Unlvotssl Sotvlco, CC Docket NL 9&4$, Otdcr FCC 0$46, $ 42.
Rehamd Much )7,2@5."stnlfodvissd Selthd on May )3,20N, the cotupsnios must putt)ion tho commission for uu oN)ciol nemo ctututta
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~ Swifiel is not using its own facilities or a combination of its own fsciTities and resale
of another earner's services to provide at least one of the requited ETC services to
Lifeline customets in Alabama or Kentucky in violation offederal rules. t

aut Su m

SwiM has fitiled to comply with FPSC and FCC wins and regulations, made
mistttitrassntations to the FPSC staf, and hsd regulatory compHance hnuss in other statsa As a
tusalt, staff believes that the public intetest would not be served by designsdng Swificl as an
ETC iu Florida

SwiM has ptovided documetttation in this docket, that as an ETC, it would offer the
services kat are supported by federal universal service support mechanisms using SIP httetttet
1totocol servicea 'Ibis does not meet ke ioiuitetucnts of 47 CML IIS4.201(dxl) which
sstyims that ETCs must offer at least one of the nine required ETC services using its own
fitcilities or a eotnbinatian ofits own facihties and resale ofanother carrie's services.

SwiSel has ihown a history of non-compliance with FCC and FPSC rules aad

hss shown SwlM's ncn-comphance with otber states' rules and tegulationL Titetefote, staff
tecttnmtentls that SwiM not be granted ETC status in the State ofFlorida Decihting ETC status
to Swiitel w91 not prevetn it fiom providing Link-Up and Ld'eline services to its cheats. Swihel
can pttrcltsse Link-Up and Lifeline resold services fiom its underlying earner and xsccive the
Link-Up and Lifeline USF credits fiom them.

Ssrlttel tree Ntnttted EIC etnae in ATILT Alabama'a tctNtcry cn April I$, 2000, aad in ATILT's Kiosnchy
ettrtlnty tm Jatntnty 6.20N. shee that than, I hae collected $2@80,04I for Alabama, and $RI/IO fcr Katttttchy
tham the thdetnlnaienenl eervicc thntLs swlnet stated in Is arisiaai paction and amended pcdthm for BTc stems in plathht that it nontd olhr the tdnc
eeqnhcd ETC services asinS Is own tectlides or a combmshon of hs own ncilhhe aad reeato of another canier's
services as &etched by 47 CFX.$54201(dxl).

-10-
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scticaL Sea a ymtast uathia 2l days of tbe ismtance of thc order, this dochst shouhl bs closet
uyon the huusnce ofa consaaunatlag cmlsr. (Muryhy)

Q~mmmgg: At tha conclusion of the protest yeriod, if no protest is Sled this docket should
be dosed apoa the issues ofa consuInmsths otder.

-11-
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WECSCNHII TRLECMMMWCDRA SOUllIERN SELLTK 4TR
BKLEOUINTRLRONw wC DSA SOUSIERN SELLTEL4 TBL
SRLSODIICTRLEOnwlNC Dsh $)UUOiRN SELLTI?L4TRI.
RRLSOVHITBLRCIHSIINC IRA SuvlluiRN BKLTEL4TEL
SELISCRhlITSURQOWWCIWAEOUIIREN SRLIBL4TEL
BELISiivlH1BLSCOMMINCDBA EOUIIRNN SELLTBL41EI.
SRLSOihll TELRCXnw wC Dsh OOl8lisRN SRLTK4TEL
RRLLsahh TRLRXBnlwcnsasOIHNRSNSRL TK4 TBL
RKLsovhlTRLECCniawCDRAEOvhuiRNEKLTK4 TEL
SRIIRWlllTBLSCCWK INC IRA SOV1llMN BRLL TSL4TK
BRLLSOUITITRLSCXnw wC DBA ECNhlssw BRLTK4TEL
SKLOOOQl1KECOMMINC DBA EOUINIRN BRLTK4TEL
BELLNNlhl TRLECOMMWCSSA SNIIISRNIBLL TEL4TIK
BKLSOUTIITKRXBW INCDBAOOUIIIRRN SELLTEI 4TEi
BKLEDDTIITKaxnw wcnnasuUIIERNBRL TK4TEL
BKLEOUIIITRLEODNRCCDBAMUITRDN SELLTEL*TEL
BELLSINhll TRLECXnw wC Dna EOIHIRHN SELLTEL 4'IEL
BELLOCNIUITBLIRXSW WC Dna SCNIIIRIN SRLL 1EL4TEL
SRLLSCNNHTBLRCXIKKwcnaasovhaRN BKLTR4TRL
BRLLEOUHITBLIEXDIM INC DRA ECRhlIRRN BKL TEL4 'IEI.
RELLSCRNNTRLRXBOMwcnnasuuhlsRNSKL TEL4TEL
BRLsolhll TKEcoMM wc Dsh soUIIuwc BRLTEI 4 1RL
SELLODUIHTw4ccnol wc DRA scshNERN wLL 1EL41EL
BRLLSOUIHTRIXCXSw wcnshsovhiESN BRLIRL4TK
SRLswhHIELIXXBIMINC DBA SOUTHERN SELL TEL4 TK
BELLSOUHITELECOMM WC BRA SOUHIERNRRL TEL 4 1EL
BELLOOUIIITELRCOMM wC Dsh OOUHISRN SELL TIL 4 TEL

B%SRR~~%%KRIIIamk144IL"
BRLSOVUI TELECOMMWC BRA SOUHROCN BELLTRL41BL
BKLOOUBITKIKOIOC wC Dna SOURISNC BELLTK 41K
SRLLsulhII TKBCOMM wC nnhseihIIERN BRL'IV14 TRL
SELLSOIhlIIELSCOMMINC Sna NNhlusw BELLTEL4TK
BRASOVHITKIROMMWCIWASWIIICSRNSRLTEL4 TK
SRLOOihh TRLRXwMwCDSA SCRlllSRN BELLTIL4TEL
SRIROVIHTELBCCIMNINC DSISCWIIRWC SELLTEL 4 IEL
BELLNenl TRLlonwwcunhsovhasNRELLTK4TK
BELLsovxHTKEDOOwwCIwhsovIIRRNRKLTK4TK
BKLSOIJIIITRLRNBwuL' IsevhMNRRLTRL4TEL
BRLOOVNTKSCDMM WC Dna SOUHRRN SELI.1EL4TEL
BELLSOUIH TRLSXnw wC Dnh suvhRIN BRLLTEL 41K
BRLOOvlll TRLECXnw DL'DIM SQUHKRN SRLTEL4 TRL
SEILEOiilHTRLSCXIMN NC Dnh SCNIIIMRÃ SELLTEL4TEL
SRLLSOChlITBMRXNMDK DSA SCRhlissNRELI TK41RL
BKLSOulll TELECXnw wC DRA snuhlBENRSl TEI 41RI,
SRLEOUIH TRLECXnw DCDBA SNIINRRN BRLTEL41EL
BECLOOUINTRLRCIOMM RIC Dnh SuvhlsRN RiLLTK 4TEL
BEIASDUITELQxnw INc DBARIRhHERN BELi TRL 4TRL
SKLSOIh8 TELRCXIW WC Dna SCRhHEEN SELLTEL4 TEL
SEL180ulli TRLRXlkw OC nnh SOUHIERN SELl TEL4TSL
SKIROIhh TRLSCOMM wC DRA SOUIISRN SRLTRL4 TEL
SRLOOIISITRLRCOaw RCC Dna MNIHIERN SELL1EL4TK
BKLSOUIH'IRLBCOMM INC DSA EOCIHINN BRA TEL4TR.
BELLSOUIllTKEINMMwC DSI OOIlhusiu BELLTK4 IK
SRIknuhl TELRIXSIM INC IWi ECNlllRRN BELL TSL4 TliL
SQlsnulll TRLECXnw wC DBA Swhlisn BELL1EL41%I
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

Ia re: Complaint and petitioa for relief against
LifeConnex Telecom, LLC karla Swifiel, LLC
by BellSouth Teleconnnunications, Inc. dlbla
AT&T Florida.

DOCKET NO. 100021-TP
ORDER NO. PSC-10-0457-PCO-TP
ISSUED: July 16,2010

'Ihe following Commissioners participated ia the disposition of this matter.

NANCY ARGENZIANO, Chaianau
LISA POLAK EDGAR

NATHAN A. SKOP

TE M LL 'SRE

BYTHE COMMISSION:

C B 0
On January 8, 2010,Be11South Telecommunications, Inc. dlb/a AT&T Florida ("AT&T")

Sled a Complaint and Petition for Relief ("Complaint") against LifeConnex Telecom, LLC, Shia
Swiftel, LLC ("LifeCoaaex") seeking resolution of billing disputes between LifeConnex and
AT8rT; determination of the amount LifeConnex owes AT&T under the parties' httercoanection
Agreemeat ("ICA"), aud requiring LifeConnex to pay that amount to AT&T. In summary.
AT&T alleges that LifeConnex purchases telecommunications services Sam AT&T for resale to
end use consumers. Under the teaas of the ICA snd federal law, LifeCoanex is authorized to
apply certain discounts or promotional credits which AT&T appIes to its own customers.
AT&T alleges that LifeConnex impmperly calculates the amount of discounts or credits it is
entitled to. AT&T also alleges that LifeConnex fails to pay disputed amounts owed to AT&T, as
required by the ICA, and rather deducts the amounts in dispute fiom its payments, in violation of
the tetms ofthe ICA.

On February 25, 2010, LifeCoanex filed its Answer, ASrmative Defenses, and
Counterclaims ("Answer) to AT&T's Complaint. In its Answer, LifeCoanex alleges that it is
entitled under federal hw to the same discounts aad promotional credits AT&T offers its own
retail customers, and as a result, AT&T in fact owes significant sums to LifeCoanex, which sums
AT&T refuses to pay. LifeConnex raises a number of affirmative defenses and counterclaims.
Ia its Answer, LifeConaex also suggests that we should either dismiss or hold this matter in
abeyance pending the xesulta of similar lawsuits pending in Federal court and a Petition pending
at the Federal Communications Cotumission.

ARer a number ofprocedural motions, on May 13,2010, the parties filed a Joint Motion
on Pmcelaral Issues, which was followed on June 15, 2010, by a Joint Motion an Procedural

"C".i:" ~ s'. ,""r.a-l:/.Il
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Schedule (tbe "Joint Motioas"). In the Joint Motions, the parties requested this matter be held in
abeyance pending the outcomes of similar suits proceeding to hearing in Alabama, Louisiana,
North Carolina, and South Carolina The Joint Motions were granted by Order No. PSC-10-
0402-PCO-TP, issued June 18,2010, ("Abeyance Order" ), which stated in part:

Having reviewed the Joint Motions, I will hold these two Dockets in abeyance
pending either resolution of the cases in the states set forth above or the Sling of a
persuasive motion to resume the dockets. Upon resumption of the dockets, I will
consider motions Som the parties which take into account mtervemag events and
address both the ayprcyriate scope of the proceedings and the appropriate posture
of the proceedings with respect to consolidation. Upon resumption of the Dockets,
the parties will be expected to withdraw all moot or superseded motions that are
currently pending before this Commission but held in abeyance pursuant to this
Order.

On June 21, 2010, AT&T Bled, a "Notice of Coaunencemeut of Treatment Pursuant to
Current Iaterconuechon Agreement" ("Notice of Commencemeat of Treatment" ), wherein
AT&T notified us that it had sent LifeConnex a letter, informing LifeConnex that nnless it paid
AT&T all past due balances (the balances at issue in this docket), "AT&T would suspend,
discontinue, and/or terminate LifeCoanex's service in Florida. ..." In the letter to LifeCoanex,
AT&T stated that if a partial payment was not made by July 6, 2010, AT&T would suspend
LifeCoanex's ability to order new services or make changes to existiag lines; and if all past due
balances were not paid by July 21, 2010, AT&T would take further action, includiag
discontiuuance of service to LifeConuex (and therefore to LifeCoanex's end user customers)
and/or termination of the ICA with LifeConnex. In the Notice of Commencement ofTreatment,
AT&T states that suspension, discontinuance, aud/or termination are actioas autltorized by the
parties' ICA, and that specific language in Section L4 of Attachment 7 to the ICA states
"LifeConnex shall make payment to AT&T for sll services billed including disputed amounts. "
AT&T subsequently informed our staff that it had extended the July 6, 2010, suspension date to
July 13,2010.

On July 1, 2010, LifeCoanex filed a Request for Emergency Relief +Emergency

Request, requesting that we issue an order "prohibiting AT&T Rom suspeudiag, discontinumg,
teraaaating, ar otherwise disrupting LifeConnex's service in Florida pending resolution of the
disputed matters in this docket." In the Emergency Request, LifeCoanex alleges that it is
curauitly providmg telecommunications service to over 2,500 Florida customers, the majority of
whom are low income, residential customers, through resale of AT&T's faciTities. LifeCoanex
asserts that it is entitled to receive fiom AT&T the same credits and promotioaal discounts that
AT&T gives to its own retail customers, aad that LifeCcuinex has hired a private firm, Lost Key
Telecom, Inc., to keep track of the creditL LifeConnex asserts that it disputes AT&T's claims in
AT&T's Complaint Sled in this docket, and hss agreed with AT&T to the Joint Motions on
Procedure and Scheduhng.

In the Emergency Request, LifeConnex asks us to prevent AT&T Som disrupting
LifeCoanex's service, including the ordering ofnew services. LifeCoanex states that the parties

agreed, and we ordered, that this proceeding would be held ia abeyance until proceedings in
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other states are resolved, at which time the instant Florida proceeding may be revived and the
matters in dispute resolved. LifeConnex asserts that AT&T's Notice of Commencement of
Treatment is contrary to the letter and spirit ofthe parties' agreement and the Order.

In its Response in Opposition to LifeConnex's Request for Emergency Relief (''Response
in Opposition'Q Gled July 6, 2010, AT&T states that the ICA was approved by operation of law
on December 27, 2007, and that the terms of the ICA thus constitute a binding contmct between
the parties, which we are obligated to enforce under state snd federal law. AT&T states that
Sections 1.4 and 1.4.1 ofAttachment 7 to the ICA require LifeConnex to make payments of all
amounts billed, including disputed amounts, on or before the billing due date. AT&T denies that
it will owe LifeConnex any amounts at the conclusion of this case. AT&T further aHeges that
the plain language of the Joint Motions and the Abeyance Order make dear AT&T's Notice of
Commencenieut ofTreatment is «ot barred in any way, and in fact support AT&T's position that
LifeConnex must comply with the ICA during the pendency of this dispute. AT&T further
argues that AT&T's past conduct in allowing LifeConnex to deduct disputed amounts before
paying its bills in no way constitutes a waiver of AT&T's right to enforce the tmms ofthe ICA at
this point in time. Finally, AT&T argues that we are without authority to issue injunctive relief,
and even were we to have such authority, the facts in this case would not support such
extraorduuuy rehef.

Upon receipt of LifeConnex's July 1, 2010, Emergency Request, on July 2, 2010, our
stafF made contact with both AT&T and LifeConnex. Our stafF specifically requested AT&T
extend the disconnect date Gum July 21, 2010 to August 3, 20l0, to enable our stafF to bring a
recur«men@Cion to us prior to AT&T takmg action. Our stafF reiterated this request the
foHowing week After receiving no conunitment from AT&T, our stafF scheduled a status
meeting/conference call on July 9, 2010, with all parties participating. Our stafF specifically
ashxl both parties about the status of negotiations between the parties to continue service to
LifeConnex after the July 21, 2010, date; the parties' plans for LifeConnex's end use customers
if the parties could not reach an agreement and AT&T discontinued service to LifeConnex; snd
whether AT&T would agree to extend the discontinuance date until August 3, 2010, in order to
allow ns to hear and consider the Emergency Request at a regularly scheduled Aymda
Conference. Our stafF was mimed that the parties, while continuing to negotiate, did not
appear to be close to any kind of agmement regarding conthued service to LifeConnex.
AT&T's attorneys participating in the status call indicated they had not been authorized to
extend the discontmnance deadline until August 3, 2010. Finally, AT&T further indicated that
LifeCoimex's end-use customers were LifeConnex's, and it was the respaasibility ofLifeCcsmex
to notify ita customers regatdmg the potential discontinuance of service aud assist ita customers
in fading alteauitive telecomnmnications services. '

As a result of the Mure of the parties to indicate any Gan commitment to LifeConnex's
end user customers; the apparently negative outlook for a successful resolution to this dispute
prior to the July 21, 2010, discontinuance deadline; and the possibly severe efFects that
discontinuance could have on over 2,500 mostly lifeline pre-paid consumers in this state, our

' AT8sT did point out that the discondnuancc would result in the access Hncs remaining wamr, "that is, LifeGnmm
cuslomers would still have access to 911emergency service oslls cvcu though their yhcncs have no dial-tone.
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staff determined that we should address LifeConnex's Emergency Request prior to the July 21,
2010, discontinuance deadline. Therefore, on July 12, 2010, our sbdf filed an Emergency
Reconuneudation for the July 13,2010, regularly scheduled Agenda ConferencL

We have jurisdiction pursuant to 47 U.S.C. Section 252 of the Telecommunications Act
of 1996(the Act), Sections 120.80(13)(d)and (e), 364.01 and 364.161,Florida Statutes (F.S.)and
Rules 25-22.036 and 28-106.201,Florida Administrative Code (F.A.C.).

RE UEST FOR EMERGEN RELIEF

In ita Request for Emergency Rehef, LifeConnex "asks that the Commission order
ATILT to take no actions to suspend or otherwise interfere with LifeConnex's service to its
custoxners pending a final determination by the Commission in the Consolidated Phase of this
Docket."

LifeConnex argues three bases for its requested relief: our general authority to protect the
public interest, ensure fair competition, and prevent anti-competitive behavior under Section
364.01, F.S.; the Order holding the docket in abeyance; and the terms of the parties'
Interconnection Agreement itself.

i tion under 'on F

LifeCtnmex asserts that we should take action to prevent ATAT &om suspendmg,
discontinuiny and/or terminating LifeConnex under our general jurisdiction contained in Section
364.01,F.S. We do not intetpret Section 364,01, F.S., as authority to gttmt the specific relief
requested by LifeConnex under these facts.

We agixnt that we have authority to promote competition and to prevent anti-competitive
behavior. But, we also find this authority goes both ways. In this fitct pattern, the parties'
conduct is governed by an ICA with clear terms. The Federal and Florida statutory schemes
regarding telecommunications services allow parties to enter into binding contracts, and expect
to have the terms of those contracts enforced bilateraUy. We do not find our authority under
Section 364.01,F.S., is intended to provide emergency relief when one party seeks to be relieved
of its obligations under a negotiated contract in the absence of extraordintuy and compelling
citoumstances.

If LifeConnex's ftmdamental concern in this docket is ATILT's delay in processing
discounts nud promotional credits, the ICA provides LifeConnex options for relief —to file a

*Lit'cOsiutcx does not cite a spccitic subsection to Section 364.01 in support of its argtnncnL Upon xcvicw, we Sad
4e foIowing thea subsections wouM be implicated m this rnatter. our jurhshction to "[p]mlect thc pubhc health.
safct and wrlfaxc by ensuring that basic local tclccoxntnunications scrviccs am avaihbic to all consutncrs in thc
state at xaasonabtc and aSbrdablc prices" 364.01(4)(a); "[c]ncourage conpatition duough Sexibic xaydatoxy
treat tncnt axnong providers of tclcconnnunications scxviccs in ordor to cnsurc thc availabiIty of thc widest possible
xange of consunxcr choice in the provision of all tclcconununications services" 364.01(4)(b); and "[a]nsuxe that all
pmvidcrs of tcicconnnunications scrviccs are treated tairly, by preventing anticoxnpctitivc behavior aud ciiminatiag
unncccssary regulatory restraint" 364.01(4)(g).
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complaint/petition before us to detennute the treatment ofdisputed amounts. LifeConncx did not
avail itself of this remedy, instead resorting to self help. A Petition to determine the correct
treatment of discounts and credits is now pending before us, and whenever the parties seek to
reinstate the proceeding, we will detertnine these matters through the hearin process. Given this
fact pattern, we do uot find that allowing ATILT to take action clearly contemplated by the ICA
rises to the level of "anti-competitive" activity or denies ' fair competition" sufficien to invoke
our general authority under Section 364.01,F.S.

We do not find the Order Holding Dockets In Abeyance bars this action, aud language
contained in the Joint Motions themselves supporls ATILT's position that the Notice of
Commencetnent ofTreatment may proceed independently ofthe underlying dispute. In the Joint
Motion on Issues, the parties specifically included the following language:

5. Nothing in this Joint Motion is intended, or shall be construed, as a waiver of
anY Party's pending motions, claims, counterclaims or defenses or any Party' s
right to amend and supplement its claims, counterclaims, or other pleadings, or to
pursue any issue, claim, or counterclaim that is not addressed in the Consolidated
Phase in each Party's respective docket, either concurrent with or following the
Gmsolidated Phase, or to seek such other relief as a change in circumsttutces may
watrant.

We find the plain language of the parties' Joint Motion makes clear that the abeyance
does not serve as any type of bar to AT8hT's Notice of Commencement of Treatment.
LifeConnex was a signatory to the Joint Motion, snd will not be allowed to argue that its agreed
upon language should somehow not be applied, and shouM ittstead be either ignored or re-
intetpreted as a bar to further actions. We therefore find that the terms of the Joint Motion and
the Order are controlling, and mean what they say —that the Joint Motions and the Order
Grttnting Abeyance clearly contemplated that neither party was precluded atom seeking
additional re)ief.

In addition, we find that the purpose of the underlying "dispute docket" held in abeyance
is fundamentally retroactive; that is, it deals with past due sums currently in dispute. We
acknowledge that, absent any additional actions, our final decision on the dispute will impact the
patties' future relationship, but the majority of the docket deals with prior billings.

On the other hand, the instant Notice of Coumencement of Treatment is fundamentally
prospective in nature: AT8rT is attempting to limit on-going exposure to what could possibly
turn out to be unpaid bills for actual services rendered. We find this to be reasonable on
ATILT's part. Otherwise, unpaid sums, if any, could continue to accrue for months, nnd in the

This detemination is based solely on the pleadings to date. It is clear that there is a dispute about whether any
sums axe due to either party and tbe aamuut of those smns. This dispute will only be tesolvcd following an
eaidentiaty heating and onr decision based on the fina record. As such, we ney substantiaIy depatt Som our
entrant findhqp tegardhsg thc tctnss ofthc ICA and the parties' rcsponsiMitbs as thc record is fntther developed.
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event we find against LifeConnex, the pleadings reveal no clear evidence that LifeConuex could
or would make good on those billL

onnection A t

As a third basis for its requested emergency relief, LifeCounex invokes the parties'
Iutenennectiau Agrecsnsrk. Both parties agree that we have authority under state and federal
law to enfinue the terms of the tntcscouncction Agreement. The parties also agree that the terms
of the ICA contml tbe relationship between the parties. We do fmd, however, that the plain
language in the ICA entitles LifeConnex to the relief it seeks. That is, with respect to ihe matter
before us today, ATd'sT is entitled under the plain terms of the ICA to prompt payment of all
sums biHed; and in the absence of such payment, is entitled to proceed with the actions tnNined
in the Notice ofCommencement of Treatment; and that ATILT has not waived its right to take
such action.

As noted by ATILT, Sections 1.4 and 1.4.1 of Attachment 7 to the parties' Commissicn-
appmved ICA state:

1A Payment RcspcnsibiTity. Payment of all charges will be the responsibility ofSwifiel,
LLC. SwiSel, LLC shall pay invoices by utilizing wire uansfer services or automatic
charing house services. Swiftel, LLC shall make payment to ATES fcr all services billed
including disputed amounts. ATM' will uct become involved in billing disputes ibst
may arise betwcea Swi8el, LLC and Swifte), LLC*s customer. (Emphasis added )
1.4.1 Payment Due. Payment for services provided by ATILT, including disputed
charges, is due on or before the next bill date. Icfcrmaticn requued to apply psymeuta
must accompany the payment. The information must notify ATILT of Billing Account
Numbers (BAN) paid; invoices paid and the amount to be applied tu each BAN and
invoice (Remittance Infanaaticn). Payment is considered tc have been made when the
payment aud Remit@ace Monnaticn are received by ATILT. lf the Remithuce
tnfcnuation is not received with payment, ATILT will be unable to apply amounts paid to
Swifiel, IJC's accoucts. Ia such event, AT8tT shall hold such funds until the Remitbmce
Information is received. If AT8rT does not receive the Remittance tnfcrmaticn by tbe
payment dce date fcr any account(s), late payment charges shall apply. (Enqkasis
addoL)

We find the plain language of these provisions is clear that while LifeConnex can dispute
amounts billed by ATd'sT, it must pay those amounts as billed within the time specified by the
ICA, subject to resolution through the ICA's dispute provisions, or ultimately, our determination.
As a result of this hmgnage, we find the ICA does not support LifeComMct's Emergency
Request.

Exclusive of Li&Connex's arguments regarding the effect of the Joint Motions aud
Abeyance Order, as well as LifeConnex's waiver argument, discussed below, we also find the
plain language of the ICA supports ATILT's right to take the type ofaction outlined in the Notice
ofConnnencement ofTreLtment. The language of Sections 1.5 through 1.5.5 ofAttachment 7 to
the parties' ICA clearly lays out the procedures AT8'cT is entitled to take in the event of
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LifeConnex's nan~liance with the ICA, including billing pxovisionL Given our finding
(based on the pleadings to date and not prejudging facts that may be developed at hearing/ that
LifeCoiuxex is not currently complying with the terms of the ICA, and the ICA's language setting
forth ATILT's rights, we find no reason to conclude the language of the ICA prohibits the actions
set forth in ATES's Notice ofConnnenccmeut ofTreatment.

LifeConnex's final argument is that ATILT's apparent prior practice of allowing
LifeCoxmex to deduct disputed amounts Rom payments constitutes a waiver by AT8hT of the
suspension/disconthiuance/texmination provisions of the ICA. This is not the case. As pointed
out by ATkT in its Response in Opposition, Section 17 of the ICA's General Terxns and
Conditions states:

17 Non-Waiver A hituxe or delay of either Party to enforce any of the provisions
hereof; to exercise any option which is herein provided, or to require perfonnance
ofany ofthe pxovisions hereof shall in no way be construed to be a waiver ofsuch
provisions or options, and each Party, notwithstanding such failure, shall have the
right tluxuafter to insist upon the performance of any and all of the provisions of
this Agreement.

We Sad this "boilerplate" contract term is unambiguous, and clearly avows ATILT the right to
fail to enforce provisions in the ICA on a Qexibie basis, without then being required to waive
enforcement of those provisions in the future.

Furthermore, in addition to the plain hmguage of the non-waiver provision, we fin the
general legal concept of"waiver" is not implicated on these facts. As stated in one legal treatise:

[i]n the case of a true waiver implied in fact Som conduct, the intent to waive
must be clearly manifested or the conduct must be such that an intent to waive
may reasonably be infexxed. ..rather, in the absence of an expxess 'declaration
manifesting the intent not to claim the right allegedly waived, theiu xnust be a
clear, unequivocal, and decisive act of the party who is claimed to have waived its
rights, so consistent with an intention to waive that no other reasonable
explanation is possible. 13Williston on Contracts Section 3998(4 edition. )

Under these Sets, we cannot detexmine that ATES's conduct in failing to strictly enforce the
texms of the ICA with xuspect to billing is so unequivocal or decisive that it can be decided that
AT&T, contrary to the ICA's non-waiver language, clearly demonstxiited the intent to
permanently waive those provisions.

We are aware of the legal concept of "equitable estoppel, "which is so similar to the legal
concept of waiver that it should be discussed, despite not being raised by either of the parties'
pleadings. As we stated in Order No. PSC-01-2515-FOF-EI, issued December 24, 2001, in
Docket No. 950379-EI,Re: Tampa Electric Company:

In order to demonstrate equitable estoppel, the following elements must be shown:
1)a representation as to a material fact that is contrary to a position asserted later,
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2) reliance on that representation; and 3) a detrimental change in position to the
paxty chiming estoppel caused by reliaace on the representation. ~et

rtment e v Ande n 403 So. 2d 397, 400 (Flu 1981).See aho
nit Co ctor v Un/ted n 187 So. 2d 695 {Ixla. 2d

DCA 1966). Estoppel operates to prevent the benefitting party fmm repudiating
'W

3d DCA 1959).

We find that LifeCoanex has not dcxnonstrated that AT&T either made a representation as to a
material fact contrary to a later position, aor that LifeConnex changed its position to its
detriment. In fact, if anything, LifeConnex has been consistent in its conduct of not promptly
paying its bills as xexyiixed by the ICA, and rather acted contrary to those texxns, and benefitedhn its conduct, to the extent that there is now over $1.4 Million in dispute in Florida. We
therefoxe decide that LifeCoanex's arguments regarding waiver faiL

Grant ith di

We are troubled by AT&T's insistence on strictly enforcing the texms of the ICA «t this
point in time. We find the facts developed to date indicate that AT&T has aHowed LifeCoanex
to continue service for several years, despite the fact that LifeConnex did not follow the terms of
Sections 1.4 and 1.4.1 of Attachnent 7 to the ICA, and that this failure has directly contributed
to the accrual of approximately $1.4 Million in disputed payments over the previous years. As a
condition of providing fixture service, AT&T is attempting to insist on payment of the entire
amount ia dispute {the underlying amounts in this docket, which AT&T agreed in the Joint
Motion to hold in Abeyance) in order to contiaue to provide ongoing service. AT&T's position
in agreeing to hold determination of the disputed amount in abeyance, and thea iasistiag on
payment ofa bahnce that took several years to accrue be paid within 30 days, is not fair, just, or
rcasoxiable, aad we therefoxe grant LifeConnex's requested relief, with specific conditioas, as
follows.

We Bnd that the $1.4 Million ia dispute, as discussed above, is fimdameatally xelxoactive
in character, and the proceeding cunently held in Abeyance is the most efficien means of
xesolving that dispute. We also find that AT&T has the tight to protect itself on a going-foxward
basis, pending the resolution of the dispute. To this ead, we grant AT&T the right to insist on
strict compliance with the payment terms of the ICA Rom July 13, 2010, 2010, onwards. To be
clear: fiom the date of this decision, July 13, 2010, the terms of the Iatexcomiection Agrcemeat
regardiag billing aud payment shaH be followed, such that, upon receiving a bill fiom AT&T for
service, LifeConnex shall pay such bill, including disputed amounts, within the time period
prescribe in the ICA. IfLifeConnex fails to comply with the terms of the ICA, including biHing
provisions, AT&T may take action as authorized by the ICA, including suspexision,
disconnectioa, and/or texmmation ofservice to LifeConnex.

Given the magaitude of the sum in dispute {approximately $1.4 Million), we are
concerned with ensurin that once this docket is resumed, and we make a anal determination of
the coxxect disposition of the amount currently in dispute, sufficient funds will be available for
LifeConnex to pay AT&T such sums as we may determine are due and owing to AT&T.
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Therefore, as a further condition of allowing LifeConnex to continue to receive service jrom
AT&T under the ICA during the pendency of this dispute, we order LifeConnex Telecom, LLC
to post a bond in the amount of$1.4 Mllion by July 21, 2010. The bond will remain in place
tbmughout the remainder of this proceeding until we make final resolution of AT&T's
Complaint and LifeConnex's claims and counterclaims and final disposition of aH disputed
matters, including funds in dispute, and the bond shall state that it will be released or shall
terminate eely upon subsequent order of this Commission.

Further, in omler to protect LifeConnex's cnd user customers, we order that in the event
AT&T mitiates action to suspend, discontinue, or terminate LifeConnex's service, LifeConnex
shall be required to provide notice to ita end use customers, within 14 days of the receipt of
written ttctice by AT&T that AT&T is initiating suspension, discontinuance and/or tetmmation
of LifeConnex's service, that the customer's service may be cut off and that the cuslnmer may
wish to munediately begin seeking alternative telecommunications services in order to avoid
lapse of service. Further, LifeConnex shall provide a copy of this notice to our staF for prior
approval, and shaH keep us faHy advised of the status of its end use customers until AT&T's
actions are resolved.

We wish to make clear that in granting LifeConnex rehef with tbe above conditions, we
are not granting equitable relief, nor are we granting an i@junction. Instead, we are taking this
action under our authority to issue an interim procedural order under our clear jurisdiction to
enforce the terms of the ICA and to resolve matters in dispute. AT&T filed a complaint seeltntg
our resolution of a dispute, alter aHowing an unpaid balance to accumulate over an extended
period of time. With both parties having afIirmatively invoked our jurisdiction under both
Federal and State. law to interpret and enforce the ICA, and to adjudicate this dispute in

particular, we determine to take interun action to protect both parties and LifeConnex Telecom,
LLC's end user customers while this dispute is pending before us.

Based upon the foregoing, it is

ORDERED by the Florida Public Service Commission that LifeConncx Telecom, LLCs
Request for Emergency Relief is GRANTED with conditions. It is further

ORDERED that AT&T and LifeConnex Telecom, LLC shaH fully comply with all terms
of the parties' Interctnmection Agreement, including billing provisions, jwnn July 13, 2010,
onward. It is further

ORDERED that if LifeConnex Telecom, LLC Ms to comply with the terms of the
InttNconnection Agreement, including billing provisions, AT&T may take such actians as are
authorized by the parties' Interconnection Agreement, including suspension, discontinuance,

and/or terttunation ofservice to LifeConnex Tel~m, LLC. It is further

We note that ATILT could have sought to suspend, discontinue, and/or terminate LifeConnex at anythne durhrg the

extended period of non-payment ofdisputed amounts. Rather, ATILT chose to connnue providinS service and sech
our resown of this dispute. Now that the depute is pending before us, AT&T shall not be allowed to subvert the
judicial process by t3ddnI such sudden end detrhnental action.
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ORDERED that amounts currently in dispute shall be resolved through the hearing
process. It is further

ORDERED that LifeConnex Telecom, LLC shall, by My 21, 2010, post a bond in the
amount of 1.4 Million Dollars, containing wording that the bond will be released or shall
terminate only upon subsequent order of this Commission. It is further

ORDERED that in the event ATILT takes action to suspend, discontinue, and/or
terminate service to LifeConnex Telecom, LLC, within fourteen (14) days of receipt of written
notice that ATILT is taking such action, LifeConnex Telecom, LLC shall provide Notice to its
customers informing them of the possibility their service may be interrupted and of their option
to find alternative telecommunications services. It is further

ORDERED that LifeConnex Telecom, LLC, shall provide this Notice to Commission
staff for review and prior approval in sufficient time as will aHow LifeConncx Telecom, LLC to
meet the fourteen (14)day notice requirement above. It is further

ORDERED that this docket shaH remain open pending the resolution of ATILT's
underlying Comphint and Petition for Relief and LifeConnex Teiecom, LLC's claims and

counter-claims.

By ORDER of the Florida Public Service Commission this 16th day ofJ~ul 2010.

ANN COLE
Commission Clerk

(SEAL)

DISSENT BY:CHAIIMAN ARGENZIANO

CHAIRMAN ARGENZIANO dissents without separate opinion.
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OTICE OF FURTHER PR OR

The Hoxida Public Service Commission is required by Section 120.569(l), Florida
Statutes, to notify parties of any administrative hearing or judicial review ofCommission orders
that is available under Sections 120.57 or 120.68, Floxida Statutes, as well as the procedures and
time lhnits that apply. This notice should not be construed to mean all requests for an
administrative hearing or judicial review will be granted or result in the relief sought.

Mediation may be available on a case-by-case basis. If mediation is conducted. it does
not afFect a substantially intexested person's right to a hearing.

Any party adversely affected by this order, which is preliminary, pxocedural or
intermediate in nature, may request: (I) reconsideration within 10 days pursuant to Rule 25-
22.0376, Florida Administmtive Code; or (2) judicial review by the Florida Supreme Court, in
the case of an electric, gss or telephone utility, or the First District Court of Appeal, in the case
of a water or wastewxLter utiTity. A motion for reconsideration shall be filed with the Ofiice of
Commission Clerk, in the form prescribed by Rule 25-22.0376, Hoxida Administrative Code.
Judicial xeview ofa preliminary, procedural or intexmediate ruling or order is available if review
of the final action will not pxovide an adequate remedy. Such review may be requested fiom the
sppxxxpriate court, as described above, , pursuant to Rule 9.100, Floxida Rules of Appellate
procedure.
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BEFORE THE FLOMDA PUBLIC SERVlCE COMMISSION

Inm Complamtof BeilSe&
Telecommumcatlons, Inc. d/h/a ATILT
Florida Apinst LifeGuuzx Telecom, LIC
fflrJa SwiSel, LLC Filed: Septemixr 13,2010

) DocicetNo. 100021-TP
)
)
)
)

ATILT FLORIDA'S NGVICE OF FILING

BellSouth Telecommunications, Inc. d/b/a ATR1 Florida ("ATJKHorlda") baseby Iles

the «ttsciwi ecrrespondeec to LifeCoancx Telecom, LLC Slr/a SwHteI, LLC and American Dial

Tone, Inc.

Respectlrlly submitted this 13th day of September, 20

Jr.&Earl
Vaey W. H
Manual A. Ounhan
ATdtT Florida
c/o QxeScry R. Follenibce
150South Motuoe Stteet
Suito400
Tallahassee, PL 32301
Tel. No. (305)347-5558
Fax. No. (305)577M91
INIBBha
45!CCI

ATTORNEYS FOR BELLSOUTH

ATILT FLORIDA
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7.5

General Terms aud Conditions
Page 10

Recipient agrees not to publish or use the Information for any advertising, sales or
marketing promotions, press releases, or publicity matters that refer either directly
or indirectly to the Information or to the Discloser or any ofits afiiliated
colnpanles.

7.6

7.7

The disclosure ofInformation neither grants nor implies any license to the
Recipient under any trademark, patent, copyright, application or other intellectual

pmperty right that is now or may hereafter be owned by the Discloser.

Survi fConfident'
'

ations. The Parties' rights and obligations under
this Section 7 shall survive and continue in effect until two (2) years after the
expiration or termination date of this Agreement with regard to all Information

exchanged during the term of this Agreement. Thereafter, the Parties' rights and

obligations heretmder survive snd continue in effect with respect to any
Information that is a trade secret under applicable law.

Resolution of Disputes

Except as otherwise stated in this Agreement, if any dispute axises as to the
interpretation ofany provision of this Agreement or as to the proper
implementation of this Agreement, the aggrieved Party, if it elects to pursue
resolution of the dispute, shall petition the Commission for a resohtion of the
dispute. However, each Party reserves any rights it may have to seek judicial
review ofany ruling made by the Commission concerning this Agreement.

Taxes

9.1 De~tjgn. For purposes of this Section, the terms "taxes" and "fees" shall include

but not Be limited to federal, state or local sales, use, excise, gross receipts or
other taxes or tax-like fees of whatever nature and however designated (including

tariff surcbarges and any fees, charges or other payments, contractual or
otherwise, for the use ofpublic streets or rights ofway, whether designated as

fianchise fees or otherwise) imposed, or sought to be imposed, on or with respect

to tbe services furnished hereunder or measured by the charges or payments

thereSr, excluding any taxes levied on income.

9.2 Taxes and Fees sed Directl On Either Providin P or has P

9.2.1 Taxes and fees imposed on the providing Party, which are not permitted or
required to be passed on by the providing Party to its customer, shall be borne and

paid by the providing Party.

9.2.2 Taxes and Ses imposed on the purchasing Party, which are not required to be

collected and/or remitted by the providing Party, shall be borne and paid by the

purchasing Party.
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AGREEMENT
GENERAL TERMS AND CONDITIONS

THIS AGREEMENT is made by and between BellSouth Telecommunications, Inc.,
(BellSouth), a Georgia corporation, and AmeriMex Communications Corp. (AmeriMtrx), a
Georgia corporation, aud shall be effective on the Effective Date, as defined herein. This
Agreement may refer to either BellSouth or AmeriMex or both as a "Party" or "Parties. "

WITNESSETH

WHEREAS, BelSouth is a local exchange telecommunications company authorized
to provide Telecommunications Services (as defined below) in the states ofAhbama, Horida,
Georgia, Kentucky, Louisiana, Mississippi, North Carolina, South Carolina and Tennessee; and

WHEREAS, AmeriMex is or seeks to become a CLEC authorized to provide
telecointnunications services in the states ofAhbama, Florida, Georgia, Kentucky, Louisiana,
Mississippi, North Carolina, South Carolina, and Tennessee; and

WHERlhLS, pursuant to Sections 251 and 252 of the Act; AmeriMex wishes to
purchase certain services Rom BellSouth; and

WHEREAS, Parties wish to mterconnect their fitcihtics, exchange trtdnc, aud perform
Local Number Portability ("LNP")pursuant to Sections 251 and 252 of the Act as set Srth
herein; and

NOW THEREFORE, in consideration of the mutual agreements contained herein,
BellSouth and AmeriMex agree as follows:

De6nitions

Af6hnte is defined as a person that (directly or indirectly) owns or controls, is
owned or controlled by, or is under common ownership or control with, another
person. For purposes of this paragraph, the term "own" means to own an equity
interest (or equivalent thereof) ofmore than 10 percent.

Commission is defined as the appropriate regulatory agency in each state of
BellSouth's nine-state region (Alabama, Florida, Georgia, Kentucky, Louisiana,
Mississippi, North Carolina, South Carolina, and Tennessee).

Competitive Local Exchange Carrier (CLEC) means a telephone company
certificated by the Commission to provide local exchange service within
BellSouth's Sanchised areL
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Page 4
shall not continue on a month to month basis but shaH be deemed terminated as of
the expiration date hereof.

2.4 In addition to as otherwise set forth in this Agreement, BeHSouth reserves the right
to suspend access to ordering systems, reHIse to process additional or pending
applications for service, or terminate service in the event ofprohibited, unlawful or
improper use ofBeHSouth's SciTities or service, abuse ofBeHSouth's hciMes or
any other material breach of this Agreement, and aH monies owed on aH
outstanding mvoices shall become due.

2.5 Ig at any time during the term of this Agreement, Be15outh is unable to contact
AmmMex pursuant to the Notices provision hereof or any other contact
ifdbrmation provided by AtneriMex under this Agreement, and there are no active
services being provided under this Agreement, then BeHSouth may, at its
discretion, terminate this Agreement, without any liability whatsoever, upon
sending ofnotification to AmeriMex pursuant to the Notices section hereof

3. Nondiscriminatory Access

When AmeriMex purchases Telecommunications Services Som BelISouth
pursuant to Attachment 1 of this Agreement for the purposes ofresale to End
Users, such services shaH be equal in quality, subject to the same conditions, aud
provided within the same provisioning time intervals that BeHSouth provides to
others, inchding its End Users. To the extent technically feasible, the quality ofa
Network Element, as well as the quality of the access to such Network Element
provided by Bel5outh to AmeriMex shall be at least equal to that which Be1$outh
provides to itself and shall be the same for aH Telecommunications camers
requesting access to that Network Element. The quality of the interconnection
between the network ofBeHSouth and the network ofAmeriMex shaH be at a level
that is equal to that which BeHSouth provides itseK a subsidiary, an Afhliate, or
any other party. The interconnection Seilities shall be designed to meet the same
technical criteria and service standards that are used within BelSouth's network
and sbaH extend to a consideration of service quality as perceived by BeHSouth's
End Users and service quality as perceived by Amermex.

Court Ordered Requests for Call Detail Records and Other Subscriber
Information

4.1 e
'

ect ellS .Where BeHSouth provides resold services for
Amerlex, or, ifapplicable under this Agreement, switching, BeHSouth ahaH

respond to subpoenas and court ordered requests delivered directly to BellSouth
for the purpose ofproviding call detail records when the targeted telephone
numbers belong to AmeriMex End Users. Billing for such requests will be
generated by BeHSouth and directed to the law enforcement agency initiating the
request. Bel5outh shall maintain such information for AtneriMex End Users for
the same length of time it maintains such information for its own End Users.

Venion: 4@04Standard ICA
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ub ed o eriMex. Where BeHSouth is providing resold services
to AmeriMex, or, ifapplicable under this Agreement, switching, then AmeriMex
agrees that in those cases where Amerlex receives subpoenas or court ordered
requests regarding targeted telephone numbers belonging to AmeriMex End Users,
and where AmeriMex does not have the requested information, AtneriMex will
advise the law enforcement agency initiating the request to redirect the subpoena
or court ordered request to BelSouth for handling in accordance with 4.1 above.

In all other instances, where either Party receives a request for information
involving the other Party's End User, the Party receiving the request will advise
the law enSrcement agency initiating the request to redirect such request to the
other Party.

Liability and Indemnification

5.1 ' (') "
separate entities as set forth in this Agreement and/or any Amendments hereto, or
any third party places orders under this Agreement using AmeriMex's company
codes or idcntifiers, all such entities shall be jointly and severally liable for the
obligations ofAmeriMex under this Agreement.

5.2 iabili for Acts or Omissions ofThird Parties. Neither Party shall be liable to the
other Party for any act or omission of another entity providing any services to the
other Party.

5.3
hereunder, each Party's liability to the other for any loss, cost, chim, injury,
liability or expense, including reasonable attorneys' fees rehting to or arising out
ofany cause whatsoever, whether based in contract, negligence or other tort, strict
liiability or otherwise, relating to the performance of this Agreement, shall not
exceed a credit for the actual cost of the services or functions not performed or
improperly performed. Any amounts paid to AmeriMex pursuant to Attachment 9
hereof shall be credited against any damages otherwise payable to AmeriMex
pursuant to this Agreement.

5.3.1 Limitations in Tarifis. A Party may, in its sole discretion, provide in its tarifis and
contracts with its End Users and third parties that relate to any service, product or
function provided or contemplated under this Agreement, that to the maximum
extent permitted by Applicable Law, such Party shall not be liable to the End User
or third party for (i) any loss relating to or arising out ofthis Agreement, whether
in contract, tort or otherwise, that exceeds the amount such Party would have
charged that applicable person for the service, product or SInction that gave rise to
such loss and (ii) consequential damages. To the extent that a Party elects not to
place in its tariffs or contracts such limitations of liabiTiity, and the other Party
incurs a loss as a result thereof, such Party shall, except to the extent caused by the
other Party's gross negligence or willful misconduct, indemnify and reimburse the
other Party for that portion of the loss that would have been limited had the first
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the Discloser within forty-five (45) days thereafter, and sball be clearly marked
with a confidential or proprietary legend.

U otecti nf rma
'

Recipient agrees to protect such Informafion
of the Discloser provided to Recipient Rom whatever source Rom distribution,
disclosure or dissemination to anyone except employees ofRecipient with a need
to know such Information solely in coqjunction with Recipient's analysis of the
Information and for no other purpose except as authorized herein or as otherwise
authorized in writing by the Discloser. Recipient wiH not mate any copies of the
Information inspected by it.

7.3 gZceigjoaL Recipient will not have an obligation to protect any portion ofthe
Information which:

7.3.1 (a) is made publicly available by the Discloser or lawfully by a nonparty to this
Agreement; (b) is lawfully obtamed by Recipient 5'om any source other than
Discloser; (c) is previously known to Recipient without an obligation to keep it
confidential; or (d) is released Rom the term of this Agreement by Discloser upon
written notice to Recipient.

7.4 Recipient agrees to use the Information solely for the purposes ofnegotiations
pursuant to 47 U.S.C. 251 or in performing its obligations under this Agreenent
and for no other entity or purpose, except as may be otherwise agreed to in writing
by the Parties. Nothing herein shall prohibit Recipient &om providing information
requested by the FCC or a state regulatory agency with jurisdiction over this
matter, or to support a request for arbitration or an allegation ofazure to
negotiate in good fitith.

7.5 Recipient agrees not to publish or use the Information for any advertising, sales or
marketing promotions, press releases, or publicity matters that rekr either directly
or indirectly to the Information or to the Discloser or any of its afiiliated
comp antes.

The disclosure ofInformation neither grants nor implies any license to the
Recipient under any trademark, patent, copyright, application or other intellectual
property right that is now or may hereafter be owned by the Discloser.

7.7 nfidenti 0 li
'

The Parties' rights and obligations under
this Section 7 shall survive and continue in effect until two (2) years after the
expiration or termination date of this Agreement with regard to all Intbrmation
exchanged during the term of this Agreement. Thereaiter, the Parties' rights and
obhgations hereunder survive and continue in effect with respect to any
Information that is a trade secret under apphcable law.

Resolution ofDisputes

Except as otherwise stated in this Agreement, ifany dispute arises as to the
interpretation ofany provision of this Agreement or as to the proper
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impltmmtation of this Agreement, the aggrieved Party, if it elects to pursue
resolution of the dispute, shall petition the Commission for a resolution ofthe
dispute. However, each Party reserves any rights it may have to scck Judicial
review ofany ruling made by the Commission concerning this Agreement

Taxes

9.1 ~Dggjgg. For purposes of this Section, the terms "taxes" aud ' fees" shall inchde
but not be limited to federal, state or local sales, use, excise, gross receipts or
other taxes or tax-hke fees ofwhatever nature and however designated (including
tariff surcharges and any fees, charges or other payments, contractual or
otherwise, for the use ofpublic streets or rights ofway, whether designated as
franchise fees or otherwise) imposed, or sought to be imposed, on or with respect
to the services furnished hereunder or measured by the charges or payments
therefore, excluding (a) any taxes levied on either Party's corporate existence,
status or income, (b) any corporate fianchise taxes or (c) tax on property.

9.2 o ed irect ither in or in P

9.2.1

9.3

Taxes and Res imposed on the providing Party, which are not permitted or
required to be passed on by the providing Party to its customer, shall be borne and
paid by the providiug Party.

Taxes and kes imposed on the purchasing Party, which are not required to be
collected and/or remitted by the providing Party, shall be borne and paid by the
purchasing Party.

Taxes and Fees Im osed on Purchasin Pa But CoHected Aud Remitted B

9.3.1

9.3 2

the purchasing Party, even if the obligation to collect and/or remit such taxes or
Res is placed on the providing Party.

To the extent permitted by applicable law, any such taxes and/or fees shall be
shown on applicable billing documents between the Parties. Notwithstanding the
foregoing, the purchasing Party shall remain hablc for any such taxes and Rcs
regardless ofwhether they are actually billed by the providing Party at the time
that the respective service is billed. Ifthe providing Party Ms to bill or to collect
any taxes or fees herein, then as between the providing Party and purchasing Party,
the providing Party shall be liable for any penalty assessed with respect to such
uncollected taxes or fees by such authority.

Ifthe purchasing Party determines that in its opinion any such taxes or fees are not
payable, the providing Party shall not bill such taxes or fees to the purchasing Party
if the purchasing Party provides written certi6cation, reasonably satisfactory to the
providing Party, stating that it is exempt or otherwise not subject to the tax or fee,
settmg forth the basis therefor, and satisfying any other rcquircfnents under
applicable law. Ifany authority seeks to collect any such tax or fee that the
purchasing Party has determined and certi6ed not to be payable, or any such tax or
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the provisions hereof shall in no way be construed to be a waiver of such
provisions or options, snd each Party, notwithstanding such Suture, shall have the
right thereaker to insist upon the performance ofany and aH of the provisions of
this Agreement.

17 Governing Law

Where applicable, this Agreement shaH be governed by aud construed in
accordance with federal and state substantive telecommunications law, including
rules and regulations of the PCC and appropriate Commission. In aH other
respects, this Agreement shall be governed by and construed and enforced in
accordance with the hws of the State ofGeorgia without regard to its conflict of
laws principles.

1$ Assignments and Transfers

18.1 Any assignment by either Party to any entity ofany right, obligation or duty, or of
any other interest hereunder, in whole or in part, without the prior written consent
of the other Party shall be void. Such consent shall not be unreasonably withheld,
delayed or conditioned. Ifthe assignee is an assignee ofAmeriMex, the assignee
must provide evidence ofa Commission approved certi5cadon to provide
Telecommunications Service in each state that AmeriMex is entitled to provide
Telecomnamications Service. After BellSouth's consent, the Parties shaH amend
this Agreement to reflect such assignments and shall work cooperatively to
implement any changes required due to such assigmnent. AH obligations and
duties ofany Party under this Agreement shaH be binding on aH successors in
interest and assigns of such Party. No assignment or delegation hereof shall relieve
the assignor of its obligations under this Agreement in the event that the assignee
Ms to perform such obligations. Notwithstambng anything to the contrtuy in this
Section, AmeriMex shall not be permitted to assign this Agreement in whole or in
part to any entity unless either (1)AmeriMex pays aH bills, past due and current,
under this Agr~, or (2) AmeriMex's assignee expressly assumes liabiTity for
payment ofsuch bills.

18.2 In the event that AmeriMex desires to transfer any services hereunder to another
provider ofTelecommunications Service, or AmeriMex desires to assume
hereunder auy services provisioned by BeliSouth to another provider of
Telecommmications Service, such transfer ofservices shaH be subject to
separately negotiated rates, terms and conditions.

19 Notices

With the exception ofbilling notices, governed by Attachment 7, every notice,
consent or approval ofa legal nature, required or permitted by this Agreement
shaH be in writing and shall be delivered either by hand, by overnight courier or by
US mail postage prepaid, or email if an email address is listed below, addressed to:
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Attachment 1

Resale

Version: 4Q04 Standard ICA
02/04/05

Page 26 of 918 CCCS 26 of 913



I

Case 8:10-cv-02194-JDW-MAP Document 10-6 Filed 10/19/10 Page 9 of 15

General Provisions

Attachment 1

Page 4

3.1 AH oftbe negotiated rates, terms and conditions set forth in this Attachment
pertain to the resale ofBel5outh's retail telecommmiications services and other
services specified in this Attachment. Subject to effective aud applicable FCC and
Commission rules and orders, BeHSouth shall make available to AuieriMex for
resale those telecommunications services BeHSouth makes avaihble, pursuant to
its General Subscriber Services Tariff and Private Line Services Tariff to
customers who are not telecommunications carriers.

3.1,1

3.1.2

When AtneriMex provides Resale service in a cross boundary area (areas that are
part oftbe local serving area ofanother state's exchange) the rates, xeguhtions and
discounts for the tarifHng state will apply. BiHing will be fiom the serving state.

In Tennessee, ifAmeriMex does not resell Lifeline service to any End Users, and if
AmeriMex agrees to order an appropriate Operator Services/Directory Assistance
block as set forth in Bel5outh's General Subscriber Services Tari8; the discount
shall be 21.56%

3.1.2.1 In the event AmeriMex reselis Lifeline service to any End User in Tennessee,
BeHSouth will begin applying the 16% discount rate to aH services. Upon
AmeriMex and BeHSouth's implementation ofa biHing arrangement whereby a
separate Master Account (Q-account) associated with a separate Operating
Customer Number (OCN) is established for billing ofLifeline service End Users,
the discount shall be applied as set forth in 3.1.2 preceding for the non-LifeHne
affected Master Account (Q-account).

3.1.2.2 AmeriMex must provide written notification to BeHSouth within 30 days prior to
either providmg its own operator services/ directory services or orders the
appropriate operator services/directory assistance blochng, to qualify for the
higher discount rate of21.56%.

3.2

3.2.1

ArneriMex may purchase resale services &om BeHSouth for its own use in
operating its business. The resale discount will apply to those services under the
foHowing conditions:

AmenlI/iex must resell services to other End Users.

3.2.2 ArricriMex cannot be a competitive local exchange telecommunications company
for the single purpose of selling to itself,

3.3 ArneriMex will be the customer of record for aH services purchased Rom
BeHSouth. Except as specified herein, BeHSouth will take orders fiom, bill and
receive payment fi'om AmeriMex for said services.

Vennon: 4@04 Standard 1CA
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Page 8
(Automatic Location Identification/Location Information) databases used to
support 911/E911 services.

BeHSouth shall biH, and AmerilVtex shall pay, the End User line charge associated
with implementhg Number Portability as set forth in BeHSouth's FCC No. 1 tariff
This charge is not subject to the wholesale discount.

Pursuant to 47 CFR Section 51.617, BeHSouth shall bill to AmeriMex, and
AmeriMex sMl pay, the End User common line charges identical to the Eud User
common line charges BeHSouth bills its End Users.

4.

4.1

BellSouth's Provision of Services to Ameriwex

Resale ofBelSouth services shaH be as follows:

4.1.1 The resale oftelecommunications services shall be limited to users and uses
conforming to the class of service restrictions.

4.1.2 Hotel and Hosp' PBX services are the only telecoimnunications services
avaihble for resale to Hotel/Motel and Hospital End Users, respectively.
Similarly, Access Line Service for Customer Provided Coin Telephones is the only
local service available for resale to Payphone Service Provider (PSP) customers.
Shared Tenant Service customers can only be sold those local exchange access
services available in BeHSouth's A23 Shared Tenant Service Tariff in the states of
Florida, Georgia, North Carolina and South Carolina, aud in A27 in the states of
Alabama, Kentucky, Louisiana, Mississippi and Tennessee.

4.1.3 BeHSouth reserves the right to periodicaHy. audit services purchased by Amerlex
to establish authenticity ofuse. Such audit shall not occur more than once in a
calendar year. AmeriMex shall make any and aH records and data avaihble to
BeHSouth or Be1$outh's auditors on a reasonable basis. BeHSouth shall bear the
cost ofsaid audit. Any information provided by AmeriMex for purposes ofsuch
audit shall be deemed Confidential Information pursuant to the General Terms and
Conditions of this Agreement.

4.2 Subject to Exhibit A hereto, resold services can only be used in the same manner
as spceified in BeHSouth's Tariffs. Resold services are subject to the same terms
and conditions as are specified for such services when fiunished to an individual
End User ofBeHSouth in the appropriate section ofBeHSouth's Tariffs. Specific
tariff natures (e.g. a usage aHowance per month) shall not be aggregated across
multiple resold services.

4.3 AmeriMex may reseH services only within the specific service area as defined in its
certificate ofoperation approved by the Commission.
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(Automatic Location Identification/Location Information) databases used to
support 911/E911 services.

3.22 BellSouth shall Ml, snd AmeriMex shall pay, the End User line charge associated
with implementing Number Portability as set forth m BellSouth's FCC No. 1 tariff
This charge is not subject to the wholesale discount.

3.23 Pursuant to 47 CFR Section 51.617, BeHSouth shall bill to AmeriMex, and
AmeriMex shall pay, the End User comfron line charges identical to the End User
common line charges BeHSouth bills its End Users.

4, BemSouth's Provision of Services to AmerlMex

Resale ofBeHSouth services shall be as follows:

4.1.1 The resale oftelecommunications services shaH be limited to users and uses
conforming to the class of service restrictions.

4.1.2 Hotel and Hospital PBX services are the only telecomnanncations services
avaihble for resale to Hotel/Motel and Hospital End Users, respectively.
SimHarly, Access Line Service for Customer Provided Coin Telephones is the only
local service available for resale to Payphone Service Provider (PSP) customers.
Shared Tenant Service customers can only be sold those local exchange access
services available in BeHSouth's A23 Shared Tenant Service Tariff in the states of
Rorida, Georgia, North Carolina and South Carolina, and in A27 in tbe states of
.Alabamfi, Kentucky, Louisiana, Mississippi and Tennessee.

4.1.3 BeHSouth reserves the right to periodically audit services purchased by AmeriMex
to estabhsh authenticity ofuse, Such audit shaH not occur more than once in a
calendar year. AmeriMex shall make any and aH records and data available to
BeHSouth or BeHSouth's auditors on a reasonable basis. BellSouth shall bear the
cost ofsaid audit. Any information provided by AmeriMex for purposes of such
audit shall be deemed Confidential Information pursuant to the General Terms and
Conditions of this Agreement.

4.2 Subject to Exhibit A hereto, resold services can only be used in the same manner
as specified in BeHSouth's Tarifis. Resold services are subject to the same terms
and conditions as are specified for such services when finishe to au individual
End User ofBellSouth in the appropriate section ofBeHSouth's Tarif. Specific
tariff features (e.g. a usage allowance per month) sbaH not be aggregated across
multiple resold services.

4.3 AmeriMex may resell services only within the specific service area as defined in its
certificate ofoperation approved by the Commission.

Versioo: 4Q04 Standmf ICA
02N4/05

Pege33of 018 ceca 33 of 913



Case 8:10-cv-02194-JDW-MAP Document 10-6 Filed 10/19/10 Page 12 of 15

3.8

Attachment 1
Page 6

BeliSouth will allow AmeriMex to designate up to 100 intermediate telephone
munbers per CLUC, for AmeriMex's sole use. Assigumcnt, reservation and use
of telephone numbers shall be governed by applicable FCC rules aud regulations.
AmeriMex acknowledges that there may be instances where there is a shortage of
telephone numbers in a particular CLLIC and BeHSouth has the right to hmit
access to blocks ofhtermediate telephone numbers. These instances inchde: 1)
where jeopardy status has been declared by the North American Numbering Phn
(NANP) for a particular Numbering Plan Area (NPA); or 2) where a rate center
has less than six months supply ofnumbering resources.

3.9 Service is Swished subject to the condition that it will not be used for any
unhwfhl purpose.

3.10 Service will be discontinued ifany law enforcement agency advisee that the service
being used is in violation of the law.

3.11 Bel5outh can refuse service when it has grounds to believe that service will be
used in violation of the hw.

3.12 BellSouth will cooperate with law enforcement agencies with subpoenas and court
orders relating to AineriMex's End Users, pursuant to Section 6 of the General
Terms and Conditions.

3.13 IfAmeriMex or its End Users utilize a BellSouth resold telecommunications
service in a manner other than that for which the service was originally intended as
described in Bel5outh's retail tariffs, AmeriMex has the responsibility to notify
BellSouth. BellSouth will only provision and maintain said service consistent with
the terms and conditions of the tariff describing said service.

3.14

3.15

3.16

Facilities aud/or equipment utilized by BelSouth to provide service to AmeriMex
remain the property ofBellSouth.

White page directory listings for AmeriMex End Users will be provided in
accordance with Section 8 below.

Service Ordering and Operations Support Systems (OSS)

3.16.1 AmeriMex must order services through resale interlhces, ie., the Local Carrier
Service Center (LCSC) and/or appropriate Complex Resale Support Group
(CRSG) pursuant to this Agreement. BellSouth has developed and made available

the interactive interkces by which AmeriMex may submit a Local Service Request
(LSR) electronically as set forth in Attachment 6 of this Agreement. Service
orders will be in a standard format designated by Be15outh.

3.16.2 LSRs submitted by means ofone of these interactive intedhem wiH incur an OSS
electromc charge as set forth in Exhibit D of this Attachment. An individual LSR
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BellSouth will allow AmeriMex to designate up to 100 intermediate telephone
numbers per CLLIC, for AmeriMex's sole use. Assignment, reservation and use
of telephone numbers shall be governed by applicable FCC rules and regulations.
AmeriMex acknowledges that there may be instances where there is a shortage of
telephone numbers in a particular CLLIC and BellSouth has the right to limit
access to blocks of intermediate telephone numbers. These instances include: I)
where jeopardy status has been declared by the North American Nmnbering Phn
(NANP) for a particular Numbering Phn Ares (NPA); or 2) where a rate center
has less than six months supply ofnumbering resources.

Service is ||mished subject to the condition that it will not be used for any
unhwful purpose.

3.10 Service will be discontinued if any law enforcement agency advises that the service
being used is in violation of the law.

3.11 BellSouth can refuse service when it has grounds to believe that service will be
used in violation ofthe law.

3.12 BellSouth will cooperate with law enforcement agencies with subpoenas and court
orders rehting to AmerMex's End Users, pursuant to Section 6 of the General
Terms and Conditions.

3.13

3.14

IfAmeriMex or its End Users utilize a BellSouth resold telecommunications
service in a manner other than that for which the service was originally intended as
descflbed m BellSouth 3 retail tariffs, AtneriMex has the responsibibty to notify
BelSouth. BellSouth will only provision and maintain said service consistent with
the terms and conditions ofthe tariff describing said service.

Facilities and/or equipment utilized by BellSouth to provide service to AmeriMex
remain the property ofBellSoutb.

3.15 %hite page directory listings for AmeriMex End Users will be provided in
accordance with Section 8 below.

3.16 Service Ordering and Operations Support Systems (OSS)

3.16.1 AmerilVIex must order services through resale interfaces, ie., the Local Camer
Service Center (LCSC) and/or appropriate Complex Resale Support Group
(CRSG) pursuant to this Agreement. BeliSouth bas developed and made available

the interactive interlaces by which AmeriMex may submit a Local Service Request

(LSR) electromcally as set forth in Attachment 6 of this Agreement. Service
orders will be in a standard format designated by BellSouth.

3.16.2 LSRs submitted by means ofone of these interactive interfaces will incur an OSS
electronic charge as set forth in Exhbit D of this Attachment. An individual LSR
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Billing
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1.5.1

Attachment 7
Page 8

In order of severity, Suspend/Suspension, Discontmue/Discontinuance and
Terminate/Termination are defined as follows for the purposes of this Attachment

1.5.1.1

1.5.1.2

Suspend/Suspension is the temporary restriction of the billed Party's access to the
ordering systems and/or access to the billed Party's ability to initiate PIC-rehted
changes. In addition, during Suspension, pending orders may not be completed
and orders for new service or changes to existing services may not be accepted.

Discontinue/Discontinuance is the denial of service by the billing Party to the billed
Party that will result in the disruption and discontinuation ofservice to the Mled
Party's End Users or customers. Additionally, at the time ofDiscontinuance,
BellSouth will remove any Local Service Freezes in place on the billed Party's End
Users.

1.5.1.3 Terminate/Termination is the disconnection of service by the billing Party to the
billed Party.

1.5.2 BellSouth reserves the right to Suspend, Discontinue or Terminate service in the
event ofprohibited, unlawful or improper use ofBellSouth faciTities or service,
abuse ofBellSouth hcihties, or any other violation or noncompliance by
AmerilVIex ofthe rules snd regulations ofBelISouth's tarifis.

1.5.3 Susymlgg, Ifpayment ofundisputed amounts due as described herein is not
received by the bill date in the month after the original bill date, Le., the same date

in the following month as the bill date, or as required m Section 1.3 in the case of
security deposits, BellSouth will provide written notice to AmeriMex that services

will be Suspended ifpayment of such undisputed amounts, and all other
undisputed amounts that become past due before Suspension, is not received by
wire transfer, automatic clearing house or cashier's check in the manner set forth

in Section 1.4.1 above, or in the case of6 security deposit request, in tbe manner

set forth in Section 1.3.1:(1)within seven (7) days following such notice for
CABS billed services; (2) within fifteen (15)days following such notice for CRIS
and IBSbilled services; and (3) within seven (7) days following such notice for

sectmty deposit requests in accordance with Notices Section ofthe General Terms

aud Conditions.

1.5.3.1 The Suspension notice shall also provide that all past due undisputed charges for
CRIS and IBSbilled services, and all other amounts that become past due for such

services before Discontinuance, must be paid within thirty (30) days from the date

of the Suspension notice to avoid Discontmuance ofCRIS and IBSbilled services.

1.5.3.2 For CABS billed services, BellSouth will provide a Discontinuance notice that is

separate from the Suspension notice, that all past due undisputed charges for

CABS billed Services, and all other undisputed amounts that become past due for

such services before Discontinuance, must be paid within thirty (30) days from the

date ofthe Suspension notice to avoid Discontinuance ofCABS Mled services.

Version: 4Q04 Standard ICA
03/17/05
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BELLSOUTH
TELECOMMUNICATIONS, INC.

FLORIDA
ISSUED: July 27, 1998

. BY:Joseph P. Lecher, President-FL
Miami, Florida

err lcjAt.AFpsovso v sasloN, RELEAssn ev BSTHQ

GENERAL SUBSCRIBER SERVICE TARIFF

A2. GENERAL REGULATIONS

Second Revised Page I
Cancels First Revised Page I

EFFECTIVE: August II, 1998

A2.1 Application
A. The regulations specified herein are applicable to all communication services a%red in this Tariff by BellSouth

Telecomminications, Inc., hexeinafier referred to as the Company. Additional regulations, where applicable, pertaining to
spccific service offerings accompany such offerings in various sections ofthis Tarif.

B. Service to Cenuny, Florida is provided by BellSouth Telccomminications, Inc. fiom the Flomaton, ~~Rules,
mgulations and mtes applicable at Century are as specified in the this Tariff.

A2.2 Limitations and Use of Service
A2.2.1 Use ofSubscriber's Service

A Resuicted toA~ Users

Telephone equipment, facilities, and services are Ibrnished to the subscriber ibr use by the subscriber.

1. The subscriber's service may be shared with, but not resold to, the following individuals as authorized by the subscriber
for that spccific service:

a Members ofthe subscriber's domestic establishment;

b. Employees, agents, or repmsentatives of the subscriber;

c. Members ofclubs at the spccified club locations;

d. Patients ofhospitals at those establishments;

e, Occupants of licensed Nursing Homes, liccnscd Adult Congtcgatc Living Facilities, or licensed continuing care
faciiities or facilities certified in accordance with the National Housing Act at those establishments;

f. Students living in quarters fbmishcd by the school, college, or university which subscribes to the service;

g. Persons temporarily subleasing the subscriber's residential premises;

h. Tnmsient public in connecdon with the use of reservation service at airport terminals for use by the general public;

i. Exhibitors in erhibifion halls authorized to use the subscribeh service on a temponuy basis, not to exceed 30 days,
at those locations;

j. B sinesses located at the airport terminal and engaged in airport operations for the subscribing airport's local service

extended for the proper functioning of the airport.

B. Resale ofService

flnicss othcradsc ~jls4 scrvfccfurnlshcd by thc Company is intended on@for connnutnaafons ln nhich the subscriber

has a dhuct hrtcrusa Nuwcvcr, moat carvtcos cpccijfcdin this Turin arc avolloblc for rara&, accept as othcnoicc noted blithe
Florida public Senkc Connnnnton and in the Alternative Loca/ Enchangc Carriers'(ALECK) mralc agvucmcnab by thc
ALECs and snbfoct to the tcrnrs and conditions speci'fied in this Tariff.

1. (DELETED)



Case 8:10-cv-02194-JDW-MAP Document 10-7 Filed 10I t9/10 Page 3 of 4

BEILSOUTH
TELECOMMUNICATIONS, INC.

FLORIDA
ISSUED: Mach 27, l997
BY:Joseph P. Lecher, President-FL

Mami, Florida

ofrlclAI. AppRovso YERsloN. RELEAssoaY Bsruo

GENERAL SUBSCRIBER SERVICE TARIFF First Revised Page I
Cancels Oriynal Page I

EFFECTIVE:April I I, l 997

A23. INTERCONNECTION OF LOCAL EXCHANGE SERVICES-TO SHARED
TENANT SERVICES

A23.1 Provision of Service
A23.1.1 General

A. In general, basic local exchange service ss set forth in Section A2 of this Tariff is furnished for the exclusive use of the
subscNer, employees, agents, represeutatives, or members of the subscriber's domestic establishment Resale of local
exchange service is permitted only under specific conditions as dcsc8wl in this Tariff

IL For the purpose of this Tariff section "Shared Tenant Services" or STS is defined as thc sharing or resale ofa common group
of local exchange service access lines through a common switching or billing arangemcnt to sensnta

C. The rates specified herein are in addition to the rates shown elsewhere in this Tariff for services with which this offering is
associatoL

D. Basic local exchmge savice prtnddcd for resale may be flat or mcasureL

A23.1.2 Conditions for Service

A. Customers desiring to resell exchange services provided by the Company must apply to thc Florida Public Service
Commission for certificatio as an STSpmvider. Resale of local service will only be permitted if such certification is granted.
Customers desiring to resell local service must submit all Company required documentations (iAi. Letter of Agreement, PSC
Tracking Requirement, Request Notice, etc.) including proof of their approved certification before service will be established.

IL Resale is permitted whee facilities permit and within the confines of specifically identifie continuous properly areas under
the coutml of a single owner or management unit. Areas designated for resale inay be in~ or transverscd by public
thoroughgucs pmvided that the aiiacent property segments cmsted by intersecting or tnmsvasing thomughfacs would be
continuous in the absence of the thoroughfare. The designated resale service acs must bc wholly within the confines of
existing wire centers and/or exchange boundaries.

C. The provision of STS shall in no way interfere with a Reseller Client's right to direct service or the right of the Company to
directly serve the tenant under the tenne aud conditions of this Tariff

D. In order to fulfill the CompanyAS obligation to provide local exchange service to all customas within its fianchiscd area,
including fimse located within an STS building, the Company must be guaranteed access to the premises of all individual

tenants. Resale of local service will only be permitted once such direct access inchding support fiicfiities (e.g., conduit,

equipmeat space, etc.) to any and all individual subscribcts has been secured. To iblfill its obligation, the Ciunpany generally

installs and maintains its own transmission facilities. However, at the Company's option, in lieu ofCompany owned Sciiities,
the Company may choose to negotiate for the usc of privately owned transmission facilities. Should the Company elect this

option, such negotiation would pmvide reasonable compensation for the use of privately owned facilities.

E, DELETED

F. Conditions aud limitations restricting the resale or sharing ofForeign Exchange Service apply.

G. All rates aad charges in connection with the resale operation aad all repairs and rcarrangements behind and including the

communication switch of the Reseller will bc the respoosil&ility of the Customer of Record. The Reseller will be the single

point of contact for all Resale Client services pmvided in connection with the Sharing and Resale ofBasic Local Exchange

Service.

2aD2%00 RBPRO DATE: 04lt1107 REPRO TIMP' 10:10AM
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BELLSOUTH
TELECOMMUNICATIONS, INC.

FLORIDA
ISSUED: Mmch 3, 1997
BY.Joseph P. Lecher, President -FL

Miami, Florida

OFFICIAL AFI'SOVEO VERSION, RELEASEO EYBSIIIQ

GENERAL SUBSCRIBER SERVICE TARIFF

Al. DEFINITION OF TERINS

Fhst Revised Page 4
Cancels Original Page 4

EFFBCITVE:April 1, 1997

CIRCUIT

See Exchange Access Line"

CLASS OF SERVICE

A description of telephone service ftunishcd a subscriber in terms such as:
a For Ezchange Service:

(I) Grade ofLine: Individual Line

(2) Type ofRate: Flat rate or message rate.

(3) Character ofUse: Business or msidcnce.

(4) Dialing MethodI Touch-Tone or Rotary.

b. For Long Distance Telecomnunications Service:

(1) Type ofCall: Station-to4tation or Person-to-PersoIL

c. For Wide Aeca TO%communications Service:

(I) Type ofService:~or 800 Service.

(DELETED)
COIN REFIJND AND REPAIR REFERRAL SERVICE

Coin Refund and Repair Referral Service (CRS) provides handling of refund requests and repair referrals generated by
the end users of Independent Payphone Provider (IPP) public telephones.

COLLECT CALL

The term "Collect Call" denotes a billing arrangement by which the charge for a call may be reversed psovided the
charge is accepted at the called station. A collect call may bc billed to a Calling Card or ddrd party number. In the case
of a coin telephone the charges must be billed to a Calling Card or third party number, or the call may be reoriginated
fiom the called station.

COMMITMBNT GUARANTEE

A plan establishing a OIedit that will bc issued to a customer in the event that thc Company misses a commitment in
connection with installation or repair of service pmvided over the Company's facilities, unless an exception is
applicable.

COMMON BATTERY SERVICE

The type of telephone service in connection with which electrical energy for talking and signaling is supplied Rom a
central point.

COMMUNICATIONS SYSTEMS

Channels and other facilities which are capable, when not connected to telecommunications services, ofcommunications
between terminal equipment.

The tenn "Communications Systems" when used in connection with communications systems provided by an Other
Can'ler (OC), denotes channeh and other facilities furnished by the OC for private line services as such OC is authorized

by the Federal Communications Commission or Public Service Commission to provide.

Sssslssa REPRO DATP 04/OI57 REPRO TIME: 0405 PM
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IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF FLORIDA

TAMPA DIVISION

AMERICAN DIAL TONE, INC. ,

Defendant

)
)

Plaintiff, )
)

vs. )
)

BELLSOUTH TELECOMMUNICATIONS, )
INC. D/8/A AT&T FLORIDA, )

)
)
)

Case No. 8:10-CV-2194-T-27MAP

DECLARATI N OF WILLIAM E.GREENLAW

My name is William E Greenlaw. I am over 21 years of age and am competent to make

this affidavit. This affidavit is based upon my personal knowledge.

l. I am an employee of AT&T Operations, Inc., a company that, among other things,
provides sales and marketing services for its affiliated companies, including BellSouth
Telecommunications, Inc. d/b/a AT&T Florida ("AT&T"). I am employed as Area Manager-
Regulatory Relations and have worked for AT&T or an affiliated company for over 17 years.
My business address is 311South Akard Street, Dallas, Texas 75202.

2. As Area Manager —Regulatory Relations, my job responsibilities include

testifying about interconnection agreement policies between AT&T and competitive local
exchange carriers, such as American Dial Tone, Inc. ("ADT") and LifeConnex Telecom, LLC
f/k/a Swiftel, LLC ("LifeConnex").

3. According to ADT's pleadings, ADT is placing orders with AT&T for residential

local exchange service and then providing that residential service to LifeConnex, an aftiliated

business entity. LifeConnex then resells those residential services to LifeConnex's end users. In
placing orders with AT&T, ADT apparently does not differentiate between service that it resells
to ADT's own residential end user customers and service that ADT provides to LifeConnex for
it, in turn, to provide to its end users.

4. The interconnection agreement between ADT and AT&T provides that under

certain circumstances, ADT "may purchase resale services from BellSouth for its own use in

operating its business. " ICA, Resale (Attachment l), $ 3.2. I understand that ADT has argued

that this provision "expressly permits ADT to 'purchase resale services from [AT&T] for its own

use in operating its business'" and that the "business" of ADT includes the provisioning of
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wholesale, residential service to its affiliate, LifeConnex. ADT Brief at 9. As an example of
why this provision is included in the agreement, it would allow ADT to buy a business line at
wholesale rates (instead of retail rates) for its employees to use to make business calls. This
provision simply does not allow ADT to buy residential service at wholesale prices and provide
that residential service to another CLEC (in this instance LifeConnex) for that CLEC to. in turn,
seH to that CLEC's customers. By its terms, Section 3.2 only allows ADT to order telephone
lines for "its business" not to order lines for another company's business.

5. ADT's public website provides that when a customer is ordering service for
Florida, the actual service is being provided by a carrier called "Easy Telephone. " See
ht Jlwww ? ta arne= . This page from
ADT's public website is attached to my affidavit as Exhibit "1." A docutnent accessible on the
ADT website requires ADT customers to acknowledge that they "authorize Easy Telephone
Services, Inc. to be my local and long distance carrier for the above listed number. I also
understand that I will be billed for my telephone service by Easy Telephone Services, Inc." This
document is attached to my affidavit as Exhibit "2."

6. If ADT is disconnected by AT&T, ADT's customers have many options for
telephone service, including other CLEC and wireless providers. Furthermore, ATILT provides
resale service to other prepaid telecommunications providers that operate in the State of Florida
as well.

Pursuant to 28 U.S.C. g 1746, I declare under penalty of perjury that the foregoing

statements are true and correct.

William E.Greenlaw

Dated: October 19,2010
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Home Phone Service

~ Home Phone
~ Pavements
~ Products & Services|~L
~ H~el

~ Contacts
A~L

Drdering Home Phone Service

There are 2 steps to activating your Home Phone Service
Service provided by:

. - ElsvTaonasc
,'1 of nttg wtato ssu see pf'

Step 1.Order Service On-Line

Step 2. Fill out and return the Lifeline Self Certification Form

(Required in order to get our best rate)

To get your Lifeline and Linkup assistance reduced rate, you must complete and return to
us a self certification. It is very simple. Print the form, 611 it out and fax, mail, or scan
then email it to us. The fax number is printed on the form.

Ifyou are currently receiving some form of Government assistance, you are qualified for
Lifeline Home Phone Service. Lifeline Home Phone Service is government assisted home

phone service and will reduce your monthly service by up to $13.50.
You are also then quali6ed for Linkup assistance which will subsidize half ofyour
connection costs up to $30.Linkup is a one time benefit per household. Ifyou' ve taken

Linkup assistance Gom us or any other phone company in the past, you are no longer
entitled to that $30 subsidy.

ResidentialPhoneServiceIChea Phone erviceILifelineHomePhone ervice
Low Income & Government Assisted Phone Service

~

Lifeline Phone Service (
P~a-as-

you- o Pre aid Home Phone
L Di I f

I
P~Pl'

Providing Home Phone Service for Alabama, Florida, Kenmckn Louisiana, North

Car~lina, Oklahoma, South Carolina, T~enne ee and Texas

http: //www. amexicandialtone. corn/ADTApps/LifelineCert. aspx? StateName=FL 10/13/2010
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American Dial Tone ( P.O. Box 2203 —Dunedin, Florida 34697-2203 ) Toll Free 866-203-
0668

info americandialtone. com

Copyright 2009 Expert Communications Marketing, Inc., All Rights Reserved.

http: //www. americandialtone. corn/ADTApps/LifelineCert. aspx? stateName=FL 10/13/2010
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: .: Easy TELEFagaE

ror

Easy Telephone Services, Inc.
PO aox g$1717
Ocaie, Fl $448$

I ~

I

~ ~

I I I
'

I lt ~

I
r

~ ~ o

Lifeline and Link-Up Self-Certification Form

CuStOmer InfarmatiOn(print clearly)

Date

Required Fields are in Red

Last Name

Address

City

Last 4 Digits of SSN:

Correot Home Phom Nnmhar

Contact Phone Nnmher

erst Name

State Zip Code

(if applicable)

(required)

Middle Init.

Apt¹

I authorize Easy Telephone Services, Inc. to be my local and long distance carrier for the above listed telephone number. I also
understand that I will be billed for my telephone service by Easy Telephone Services, Inc.

0 I certlfythzt l have rectgvedthe linkup discount at this residence from another carrier andI amnot eligible forthe discount atthistime.

Eligibility Requirements
I hereby ceriip that I participate in the following pub)ic assistance program(s) (check ea alt apply):

0 Medicaid 0 Low Income Home Energy Assistance Plan

0 Food Stamps (LIHEAP)

0 Supplemental Security Income (SSI) 0 National School Free Lunch Program (FL Only)

0 Federal Public Housing (HUD/Section 8) 0 Below Federal Poverty Level (FL Only)

0 Temporary Assistance to Needy Families 0 Temporary Cash Assistance (TCA) (FL Only)

(TANF)

Certification and Signature (please reed and sign)
I certii'y that I am a current recipient of the above programs(s) and wia notify my local telephone company when I amno longer
participating in any of the abovedesignated program(s). I give permission to the duly authorized ofacial(s) administering the
above programs to provide to the local telephone company my participation status In any of the above program(s). I give this
permission on the condition that the Information on thb form and any information about my particlpatkm In the above programs
provkled by ofadals be maintained by the company as confidential customer account Information. I am aware that pursuant to
Section $37.06, FS.,whoever knowingly makes a false statement in writing with the intent to mislead a public servant In the
perfonnance of his or her ofaclal duty shall be guilty of a misdemeanor of the second degree.

Applicant's Signature Date

Fax this completed and signed form to:

1-877-512-0042
or, Mail to: Easy Telephone Services. Inc.

PO Box $31717

Ocala, FL 34483
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STA . O
UBLICSE VI C MMI ION

ln Re. Complaint ofaellSouth Telecoya- )
munications, Inc., d/b/a ATILT Florida )
Aydnst LifeConnex Telecom, LLC Nt/a }
SmSel, LLC )

Docket No. 100021-TP
Filed: September23, 2010

LIFE CO EX'S5 C F ING

LifeConnex Telecom, LLC f/k/a Swiftel, LLC ("LifeConnex") hoeby files the

attached correspondence replying to Abc T Florida'a September 13,2010, Notice of

Filing and letter to LifeConnex and American Dial Tone, Inc.

Respect6dly sttbtnitted this 23' day ofSeptember, 2010.

Matthew Feil, Esq.
Akerman Sentcrfitt
106Bast College Avenue, Suite 1200
Tallahassee, FL 32301
(850) 425-1614

Attorneys for LifeConnex 2'elecom, LLC



Case 8:10-cv-02194-JDW-MAP Document 10-9 Filed 101.i 9/1 0 Page 3 of 7

CERTI ' OP SER

I HEREBY CERTIFY that a ttua and. correct copy of the foregoing has been
served uien the followhgby etnail, and/or U.S.Mail this 23rd'day of Septetnber, 2010.

Charles Murphy, Esq.
OIBce of the General Counsel
Florida Pubnc Service Commission
2540 Shumard Oak Boulevard
TaUahasaee, FL 32399-0850
cmurphyilpac. state. fl.us

Henry M. Walker, Estl.
Bradley Arant Boult Cummings, LLP
1600Division Street
Suite 700
Nashville, TN 37203
hwalkerilbabc. corn

E.Earl Eden6eld, Jr.
Tracy W. Hatch
Manuel A. Guardian
ATILT Plorida
c/o Gregory R. Follensbee
150 South Monroe Street
Suite 400
Tallal'esaee, PL 32M1
ire2722at@corn
mNt2708@attcotn
th9467@htt.oom

Chris Sutch
Associated Telecow Manalemeat Svcs, LLC
6095 North Wicldutm Road
Suite 403
Melbourne, FL 32940-7553
legallNtelecomlruup. corn

By:
a Feil, Esp.
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BRArlLEY ARANT
BQULT GUMeoletGs tie~ WI1ker

rrMIa: ie aorleaV
he: el5.~~
iiiiiiniiifji~AwN

September 23, 2010

Mr. Eddie A. Reed, Jr.
ATILT Wholesale
Four ATILT Plaza, 9 Floor
311 S.Award
Dallas, TX 75202

Re; Suspension aud Disconnection Notice to American Dial Tone, inc.

I ttm wring on behalf ofAmerican Dial Tone ("ADTe) in response to your letter to ADT
dated September 13, 2010, in which ATILT states its intention to discontinue processing now
orders from ADT for wholesale service in Florida cfibctive September 29, 2010 and to tcraninagc
ATglT's Florida contract with ADT on October 14,2010.

Please be advised that ATILT is bound by the parties' interconnection agreement (the
"Agreemeute) to provide wholesale service to ADT in Horida and that any intruruption in service
wiH result in substantial damages tc ADT and its Florida customers. ADT will, ifnecessary, file
suit to prevent this threatened intenuption ofservice and to recover damages ihmt ATILT.

ADT provides tetaiI service to 18/77 residential custtuncrs in Florida snd serves them by
purchasing wholesale residential services lcm ATILT snd reselling those services to residential
end users. For a few months, ADT is also purchasing residential lines from ATILT which are
used by Life Connex, an affiliate of ADT, to provide retail innvice to its own mnaining
residential customers in Florida. At this time, there are only about 1,000 ofthose customers left.
WMn a few months, needy all of those will be gaue too. '

Your letter states that ATILT believes that by allowing its Sd61iate, Lifo Connex, to use
ADl's lines tc serve residential customers, ADT is "impmperly cmss-class salting residential
services" in violation of the Agreement between ATILT and ADT. Even if ATM"s position
were the correct interpretation uf thc Agreement and law —which it dearly is not, as explained
mow-ATars th at to engage in "self-help" by suspendiag, then terminating, senricc to more
than 18,000 ADT custamers in Florida goes fiir beyond any appropriate recourse aud'
urtjustifiably tlireateris service to ADT'5 retail custcuners who have nothing to do with Lifd'", c~
Councx.

Q~l
cga

' ln July, 201o, Life connex discontinued marketing in Horida and haa added llo neer enatomen sinoe that thna,
Thluugh aormet attrition, the number of mnlnining cuatomels is dwindling rapidly nnd, atter six monSs, should be ~'
fewer lhnn IDS. The temporary errengelnent with ADT alhwa Life Connox to condone serving these cnetomers 2
during this period.

1 IO55lROONi
7/t456564. 3

Soendaboatsiaae leeeulvtaloneaeet, salt4750 Nashv!Ue, 721 37203 ~"4""6152442552 ~6152526350 SABCCOet
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Mr. Eddie A. Reed, Jr.
Scphunber 23, 2010
Page 2

More importantly, ADT has not breached its interconucction agzeczneat with AT8tT. As
explained below, all msidential services pumbascd by ADT &om ATILT are resohl to zeindential
ead users.

Your allegation that ADT hss breached the Ayucznent by reselhng zesidential service to
business customers relies principally on the language of Attachment I, Section 4.1.1 of the
Agreement which states, "The resale cfteiecommuaicstions services shall be limited to users and
uses conforming to the class of service restrictions. " ATILT also relies on the Horida
Coamlssion rule which approves "restrictions that would limit resale of. ..zoddezzthLI services .
. . to end users who are eligible to purchase such services dizectly Rom BcllSoutb " Ia other
wozds, ADT may not purcialc residential ihMa from ATILT and resell those liaes to end users
who are not residential custoznam. As the FCC said, "There is general agreeumszt that residential
services altouhl not be resold to aou-residential end users. . . For example, this would pscvksrt
resallers Som reselling wholesale-priced residential service to business customerL" FCC "Fzrst
Report aad Order, "CC Docket 96-98 (August 8, 1996),paragraph 962.

Ka sum, ATd'zT claims that ADT is izaproperly zescliing ATILT's residential service to
Life Connex, a bushlss customer. ATdtT has apparently overlooked, or chosen to disregard, the
dennitions of "telecommunlcahoa service, " "resale, " snd "cnd user" as those terms are used in
the parties' intezconaectioa agzcemeut. "Teiccouuauaications Service" is defined in the

Tcans and Conditions, p. 2 (emphasis added). Shnilady, "resale" is de8aad as "the activity
wherein a certiScated CLRC. ..subscnbes to tba telecommunications services ofBellSouth and

se teleco um ervices e u ic." ANachment 1, Section 2.7
(emphasis added). Finally, the Agreement defines "cud user" as ' tbe uMmate user of the
telecommunications service. " General Terms snd Conditions, p. 2 aud Attachzuent 1,Section 2.4
(emphasis added).

la other words, the "resale" of "telecommunications service" means the sale ofservice "to
the public. " It does not mean the usc of ADT's lines by Life Ccnaex. FurtImmoze, Life Ceufs
is aot the "end user" of these services. The "cnd user", i.e., the 'NQtiuuzte user" ofevery such line
is a residential customer of Life Coanox. Therefore, ADT is ggi engaged in the "resale" of
"telecommunications scrmces" to Life Coanex, ncr are those iusidential lines being zesohl to
"cad users" who are business customers. ADT is therefore not in violation of the Agreemcat or
the federal azzd state pmjbibitions against the crosswlsss resale ofzesideatial service.

Your letters also implies that the Agreement states that ADT may only purchase
wholesale services for resale direcQy to residential customers. That implication Is incorrecL
Contrary to your letter, the Agreement expressly permits ADT to "purchase resale services Sum
BellSouth [ATAT3 for its owa usc iu operating its business. " Attachment 1, Section 3.2. Here,
the "business" ofADT inCdde, for a few months, the provision ofwholesale, residential service
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to its affiliate, Life Cannm. ADT is entitled to purchase resale service &ain ATd'aT for that

pmpose, "for STADT's] own use in operating its business. "

Irinally, please be advised that ATILT may not unilaterally terminate the Agreement
solely because the parties disagree over its "interpretation" or implementation. " 'Ibe Agreeinent
requires that if ATdrT disputes this "interpretation" or "implementation" of the Qpuerneut,
ATdaT "Nhall petition the tlllarida Public Service] Commission far a essolution of the dispuhL"

General Terms and Conditions, Section 8 {emphasis added). ATILT has nat petitioned the
Commission for resahition of the dispute and may uot by-pass that rcquhement of the Agreeiuent
with an unprecedented nud disproportionate nct of self-help.

ln conclusion, ATdaT has uc right to terminate the Agreement with ADT because a small
portion ofthe residential Fines purchased at wholesale by ADT are being used by Lifb Canem to
serve its own residential customers, ADT, not Life Cannex, is responsible to ATILT for the cost
of those lines under the Agreement aud is paying the charges for those lines. ADT is merely
acting as the underlying provider for Life Connex so that the zeineining customers af Life
Counex may continue receiving service for the next few months. Even if the Agreement
prohibited this arrangement (which it does not), ATILT cannot reasonably contend that ADT's
temporary pravision of wholesale service ta Life Connex justf5es ternunation of the Agreement.
To warrant termiaatian ofa cauhnct, the alleged breach must be "so substantial and 5mdarncntal

as to defeat the object af the psmcs in making the agreement. " II'l 333 S,E24 674 {Oa. Supreme Ct., 198+ The temporary use by
Life Cannex of SYe of ADT's Hnes ta maintain service to residential customers is hardly a
"subsinntial and fundamental" breach of the parties intentions, ar the pmposcs of the federal and
state laws which govern the Agreement.

On the whole, your letter appears intended more as editorial comment about aUeged

issues between Life Connex and the Plorida Commission than about the legal rights of ADT
under its Agreement with ATILT. As you are aware, ATILT has an obligation under federal law

to provide wholesale services to AQT pursuant to the parties' Agreement. IfATILT iatemh to
proceed with ternunation of the Agreement, ADT wiQ seek iqjunctive relief and monetary
damages in a court of competent jurisdiction. To avoid unnecessary expeLN and htigation,

in your tenor, yoo also cite sceeen 38 ofthc Aaraencct ccnccrnins 'Aseisrcncnls and Tnu»fere" nnd claim that
ADT cnnnot "transfer" eervh» ro nnoiher prov@sr unless AT8rT nnd the clher pruvMer agree to "separalnly

negounied inue, ternis end condillcns, " Oeneral Tern» and CondMona, Secdon 18.L As you ehooldhnow. the
language ia secdon l8 refcN io the traurhr tc aced»r ~ of ADT'a alguta8tai rights under the partlea'

Ioicroonncctlon Agre»nant. Scc U.C.C. Il3-20l(l) acd1-s04(l) and Black'e l.aw Dice»nary ("Transfer ie ihe ell

encouipasaing term used by the Uniform Commercial Code ic describe dic act which passes aa internet ln nn

h»uuinent ae another. ") Thl Secdon on Aasigninenu and Tranathrs concerns ADT's rights under ihe partiee'

connect end has nolhlngto do vrirh the circus»lances herc.

' Since no new cnsnnnaa are being added by LIfe Ccnnex, ADT does nct clahn any proniottonal crndhs naaoclnied

with 8» purchase ofthose lines from ATILT.

1 lOSS140000l
7i243ssaas
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please have your attorney contact me before ATILT takes any action to disrupt ite service to
ADT.

Very truly yours,

BRADLEY ARAN'r BOUl Y CUMMINGS LLP

By:
Henry

1)Nsl40NOI
'ld496S543
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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA

TAMPA DIVISION

AMERICAN DIAL TONE, INC. ,

Plaintiff,

vs+ Case No. 8:10-CV-2194-T-27MAP

BELLSOUTH TELECOMMUNICATIONS,
INC., d/b/a ATILT FLORIDA,

Defendant.

ORQgg

BEFORETHE COURT is PlaintifFs Emergency Motion for Temporary Restraining Order

(Dkt. 2), which was construed at the parties' request (Dkt. 7) as a motion for prelimimuy injunction.

Upon consideration, the motion is DEMED.

A district court may grant preliminary injunctive relief if the moving party shows that: (1)

it is substantially likely to succeed on the merits; (2) it will suffer irreparable injury unless the

injunction issues; (3)the threatened injury to the movant outweighs whatever damage the proposed

injunction may cause the opposing party; and (4) the injunction would not be adverse to the public

interest. Siegel v. LePore, 234 F.3d 1163, 1176 (11th Cir. 2000).

Plaintiff American Dial Tone, Inc. ("ADT") provides local telephone service to

approximately 1$,600 residential customers in Florida. ' Plaintiff is a competitive local exchange

' Compl. , Dkt. 1 $ 5; Oct. 13, 2010 Affidavit of Thomas Biddix ("Biddix Aff."[Dkt. 8-1])$ 2.

EXHIBIT
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carrier ("CLEC")within the meaning ofthe Telecommunications Act of 1996(the "TCA"),Pub. L.

No. 104-404, 110Stat. 56. ADT serves its customers by purchasing wholesale residential telephone

services from Defendant Bellsouth Telecommunications, Inc., d/b/a ATILT Florida ("ATILT"). See

Biddix Aff. $3. ATILT is an incumbent local exchange carrier ("ILEC")within the meaning ofthe

TCA.

The TCA imposes various obligations on telecommunications carriers. When a CLEC seeks

access to a market, an ILEC must "provide. . . interconnection with" the ILEC's existing network,

47 U.S.C. g 251(c)(2),and the carriers must negotiate in good faith the terms and conditions ofan

interconnection agreement, id. $ 251(c)(1). If the carriers are able to reach an agreement, the

relevant state public service commission ("PSC")must approve or reject the agreement. See 47

U.S.C. $ 252(e). A requesting CLEC may also choose to adopt all of the terms and conditions ofan

existing PSC-approved interconnection agreement that the ILEC has with another CLEC. 47 U.S.C.

g 252(i).

Pursuant to Section 252(i), in July, 2006, ADT adopted the interconnection agreement

between AT8tT and Amerirnax Communications Corp. (the "ICA").' Section 8 of the General

Terms 4 Conditions of the ICA provides:

Except as otherwise stated in this Agreement, if any dispute arises as to the
interpretation ofany provision of this Agreement or as to the proper implementation
ofthis Agreement, the aggrieved party, if it elects to pursue resolution fo the dispute,
shall petition the [Public Service] Commission for a resolution of the dispute.
However, each party reserves any rights it may have to seek judicial review of any
ruling made by the Commission concerning this Agreement.

ADT is affiliated in a manner not specified with another CLEC, LifeConnex LLC, f/k/a

' Sept. 30, 20l0, 2010 Declaration of Thomas Biddix ("Biddix Decl."[Dkt. 3])$ 3.
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Swiftel LLC ("LifeConnex"). As a result of a billing dispute between LifeConnex and AT8cT and

a ruling by the Florida Public Service Commission (the "FPSC"),ATILT terminated service to

LifeConnex in Florida in August, 2010.See Biddix Aff. $ 9; Dkt 8-1 at 7-$; cf. Dkt. 10-3.

In a September 13,2010 "Suspension and Disconnection Notice" (Dkt. $-1 at 7-10),AT8r T

stated that ADT had violated a provisions of the ICA prohibiting "crosswlass selling" by offering

residential telecommunications services purchased from ATES at residential rates for resale to

LifeConnex. ATILT announced its intent to (1) discontinue processing new ADT orders for

wholesale telephone service in Florida effective September 29, 2010 and (2) terminate service to

ADT on October 14, 2010 in accordance with provisions of the ICA authorizing termination of

service in the event of unlawful use.

Following further discussions, AT8hT informed ADT in a September 29, 2010 letter (Dkt.

8-1 at 20-22) that, unless ADT agreed to certain conditions set forth in the letter (including (i) the

deposit into an escrow account of an amount representing the difference between the applicable

residential resale rate and the applicable business resale rate for the telecommunications services

purchased by ADT and ultimately provided to 951 LifeConnex customers for the months ofJuly and

August, 2010 and (ii) ADT's agreement to expedited resolution ofthe dispute in the FPSC based on

a stipulated briefing schedule and without a hearing), AT8:T would on the following day proceei

as indicated in the Suspension and Disconnection Notice. On September 30, 2010, ADT filed its

verified Complaint (Dkt. 1)and moved for a temporary restraining order in this Court.

ADT initially sought an order enjoining Abc T from (1)discontinuing the processing ofnew

ADT orders for wholesale telephone service in Florida and (2) terminating the ICA "pending this
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Court's resolution ofADT['s] claims. " (Dkt. 8 at 14). However, ADT has since narrowed the relief

sought.

The parties agree that the dispute resolution provision in the ICA as well as the TCA' and

the doctrine of primary jurisdiction4 generally require disputes regarding the interpretation and

enforcement of the ICA to be presented in the first instance to the FPSC.' Moreover, at the

November 3, 2010 hearing, counsel for ADT agreed that provisional injunctive relief as to Count

Two of the Complaint would require a preliminary construction of the ICA that would unduly

interfere with the primary jurisdiction of the FPSC to interpret the ICA. Accordingly, ADT seeks

injunctive relief as to Count One only to preserve the status quo until the FPSC (rather than this

Court) resolves the parties' dispute as to ATEcT's alleged right to terminate the ICA (the

"termination dispute").

For the reasons stated at the November 3, 2010 hearing, which are incorporated herein,

ADT's motion is denied. Even as to Count One, preliminary injunctive relief would unduly interfere

with the FPSC's primary jurisdiction over interpretation and enforcement of the ICA, since ADT

' See BellSolth Telecomms. , Inc. v. MClmetro Access Transmission Servs. , Inc. , 317 F.3d 1270, 1277
(11th Cir. 2003) (en banc) (dicta) ("[Tjhe language of [47 U.S.C.] $ 252 persuades us that in granting the public
service commissions the power to approve or reject interconnection agreements, Congress intended to include the
power to interpret and enforce in the fust instance and to subject their determination to challenges in the federal
courts") (emphasis added); Core Comme'ns, Inc. v. Verison Pa., Inc. , 493 F.3d 333, 344 (3d Cir. 2007) (holding that
"interpretation and enforcetnent actions that arise after a state conunission has approved an intetconnection
agreement must be litigated in the first instance before the relevant state commission. ").

' See Illinois Bell Telephone Co, , Inc. v. Global NAPs Illinois, Inc. , 551 F.3d 587, 593-96 (7th Cir. 2008).

'

ATILT

also contends that this Court lack subject matter jurisdiction to decide ADT's motion for
preliminary injunction. This contention is rejected. 47 U.S,C. g 252(e)(6) does not divest federal district courts of
subject matter jurisdiction conferred by the general jurisdictional provisions of Title 28, See Verison Md. Inc. v.
Pttb. Serv. Comm'n ofMd. , 535 U.S.635, 64142 (2002); Global NAPS, Inc. v. Verison New England Inc. , 603 F.3d
71, 8445 (1st Cir. 2010);Sottthern New England Telephone Co. v. Global NAPs Inc. , —F.3d --, No. 08-4518-cv,
2010 WL 3325962, at e6-9 (2d Cir. Aug. 25, 2010).
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seeks to enforce a provision of the ICA, a matter which should be presented to the FPSC. See

BellSouth Telecomms, 317 F.3d at 1278 n.9; Atchison, T. & S. F. Ry. Co. v. Wichita Bd. ofTrade,

412U.S.800, 818-22 (1973).Moreover, ADT has not demonstrated a likelihood ofirreparable harm

stemming from the specific conduct complained of in Count One, ATILT's failure to seek resolution

of the termination dispute before the FPSC. More specifically, ADT has not demonstrated how it

will be irreparably harmed by ATILT's failure to take the dispute to the FPSC. Indeed, ADT had

(and has) the right to present the dispute to the FPSC, thereby mitigating any claimed harm.

The parties acknowledge that an expedited dispute resolution procedure is available before

the FPSC.' ADT has not demonstrated that such a procedure is unavailable or otherwise inadequate. '

Finally, no estimate of the likelihood of irreparable harm from ATILT's wrongful termination of

service to ADT is possible without a preliminary determination of the merits of the termination

dispute. Such a determination would necessarily interfere with the FFSC's primary jurisdiction to

interpret and enforce the ICA.

Accordingly, Plaintifl"s construed motion for preliminary injunction (Dkt. 2) is DENIED.

Since ADT's claims must be resolved by the FPSC in the first instance and dismissal of this action

without prejudice will not disadvantage the parties,
' this case is DISMISSED without prejudice.

' indeed, when ATILT notified ADT's affiliate, LifeConnex, that it intended to terminate service to
LifeConnex under another ICA (which contained an identical dispute resolution provision, see Dkt. 10 at 9 n.9; Dkt.
10-Sat 2), LifeConnex sought emergency relief in the FPSC and apparently succeeded in obtaining an interim

procedural ruling within fifteen days. See Dkt. Dkt 8-1 at 7-8; Dkt. 10-3.

' ADT's contention that the FPSC may lack the power to grant injunctive relief is unconvincing, absent
persuasive evidence that an interim procedural order of the kind the FPSC entered in the LifeConnex matter, see Dkt.
10-3, could not provide effective relief.

' See Reiter v. Cooper, 507 U.S. 258, 268-269 (1993)(noting that, under the primary jurisdiction doctrine,
the Court has discretion either to stay the case and retain jurisdiction "or, if the parties would not be unfairly
disadvantaged, to dismiss the case without prejudice").
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The Clerk is directed to close the file.

DONE AND ORDERED in chambers this day ofNovember, 2010.

Copies to: Counsel ofRecord

D. Wfil'lTEMORE
Uuited States District Judge


